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Foreword

2005 sees the third, and final year of the Odhikar Project ""Investigation, Research and
Publication of Human Rights Violations™ funded by the Academy for Educational
Development (AED) of the United States Agency for International Development (USAID).

This report is the final report for this project and compiles the out puts of the project activities,
including fact finding reports and the results of police station monitoring. It also contains highly
informative documents presented by human rights activists of the South Asian region, at a
project-based discussion meeting on the protection of victims and witnesses.

In 2003, the AED put its faith in Odhikar, recognising its potential to act as a catalyst for
change. Odhikar is extremely grateful for all the support it has been given and, though the
journey has often been rough and hurdles had to be overcome, there have been several
improvements and signs of greater awareness among the concerned government organs,
members of civil society and the general population of the country regarding law enforcement,
civil and political rights, impunity and the law. Odhikar was also able to form a regional
network called South Asian Network against Torture and Impunity (SANTI), as one of the
outcomes of its regional discussion meetings.

Odhikar once again thanks the AED and USAID for all their support on this long and often
dangerous journey. The organisation and its staff of researchers and fact-finders have, for the last
three years, been able to increase their potential and have strengthened their expertise, which is
also an important, if not direct, result of the three year project.

Dr. Tasneem Siddiqui
President
Odhikar
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Chapter 1

Odhikar and the AED: Partnership for Change

ince 1996, Odhikar, a human rights organisation, has been carrying out monitoring, fact-
Sfinding and research activities on violations of specific human rights - the main focus

being on civil and political rights of the people and how they are violated by state and
non-state actors. A large portion of Odhikar’s activities revolve around abuses perpetrated by
law enforcement agencies, and the organisation has investigated many incidents of police
brutality and torture in custody and other acts of impunity. Such fact-finding reports are
enhanced by archival and legal research and published in the country’s daily papers for nation-
wide dissemination.

In 2003, Odhikar was supported by the Academy for Educational Development (AED) of the
United States Agency for International Development, USAID. This partnership has continued
till 2005, and the AED has supported Odhikar in its dedicated monitoring and fact finding
activities into abuses perpetrated by law enforcement agencies and their behaviour towards
victims, witnesses, complainants and arrested persons.
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Synopsis of Activities Covering the Three Project Years

Due to the many reported incidents of alleged police abuse and torture in police custody,
Odhikar commenced a program, in 2003, with the support of the AED, of annually monitoring
four specific police stations, two within and two outside Dhaka Metropolitan City, in order to
monitor the use of legal provisions of arbitrary arrest, the behavior of police towards detainees
and common people, and the overall condition of the police stations. The second component of
the project consisted of carrying out fact-finding missions into incidents of serious human rights
abuse caused by law enforcement agencies through out the country. The third component of the
project was advocacy with policymakers by organizing public discussion meetings on the
findings of police station monitoring and fact-finding missions. This kind of combined project
was supported by the AED in 2004 and 2005 as well, so that Odhikar could expand its work
area.

Odhikar raises awareness through the media, the printing and distribution of annual reports and
at planned discussion meetings and these are also the medium by which the information obtained
on its fact finding missions are disseminated and discussed. From year 2003 to 2005, as part of
the AED funded projects, Odhikar organized three very successful South Asian regional
discussion meetings on pressing issues of human rights violations perpetrated by law
enforcement agencies in the police stations and outside.

Project Goals

The goal of the project was to highlight the violation of civil and political rights through
investigation and research and to monitor the activities of law enforcing agents in order to help
contribute to the movement for good governance.

Specific Objectives

» Investigate the human rights abuses perpetrated by law enforcing agencies, including the
abuse of specific laws, torture in remand and other forms of verbal and physical abuse, as
reported in several leading newspapers and through Odhikar’s local networks and human rights
defenders.

» Monitoring 4 police stations (Thana) every year, (4Thanas x 3years =12 thanas), which
includes 6 police stations previously monitored, as a follow-up program, with regard to  the use
of Section 54 of the Code of Criminal Procedure, Section 86/100 of the Dhaka Metropolitan
Police Ordinance (a law similar to S.54) and the Special Powers Act of 1974.

» Arranging a discussion meeting every year in order to highlight the findings of the
investigations and create an awareness of the abuses for the policy makers and implementers.
The meeting will invite representatives from concerned government agencies and ministries,
members of parliament, major political parties and media and civil society, including other
human rights organizations. Five prominent human rights activists and advocates from south and
south-east Asia will be invited to participate in this meeting in order to formulate a comparative
study of such police abuse in the region. There will be a separate topic for discussion every year,
related to the project activities.
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Outcomes planned from the objectives
o First hand detailed fact-finding report
o Improvement in the behavior of police towards arrested persons.

o Awareness raising and advocacy to initiate change and to highlight police abuse and
create pressure groups to advocate for a better police system.

During the first project year (2003), from the activities it carried out, especially from fact finding
and police station monitoring missions, Odhikar learnt that although the police were violating
human rights, there were extremely few cases where legal action had actually been taken against
the police in this regard. Thus the police were enjoying a sort of impunity, despite violating
human rights. While they should be held accountable and punished for such violations they
remain out of reach from the *long arm of the law’. For this reason, in 2003, the theme "Breaking
the Chain of Impunity: Human Rights Intervention in South Asia” was chosen for a project-
based regional discussion meeting. The discussants and participants condemned the vicious
circle of politics, crime and corruption, which makes ordinary people victims of police abuse.
They condemned the fact that the denial of human rights creates conditions for social and
political unrest, sowing the seeds of violence and conflict. Impunity in any form, is a violation
of human rights as well as a direct threat to rule of law, which is a necessary basis of democracy.
The participants agreed that victims did not resort to the court and offences perpetrated against
them went unpunished because of several factors, including, in many cases, ignorance of law,
poor economic condition of ordinary people and fear of reprisal. The participants from the other
South Asian countries opined that impunity persisted in the region mainly due to government’s
intention to cling to power for a long period of time, thus abusing state power. Absence of the
independence of judiciary and virtually non-functioning parliaments were also identified as
causes of impunity to human rights violations.

The theme for the 2004 project-based regional discussion meeting was Criminal
Responsibility for Torture: South Asian Perspective in which prominent human rights
activists from South Asian countries spoke of having similar problems regarding abuses of
power by law enforcement agencies, enabling them to commit torture and other crimes. Odhikar
felt that continued monitoring could bring to light the reasons behind inefficiencies, abuse and
acts of human rights violation by law enforcement agencies so that a continued effort could be
made to sensitize policymakers and responsible people in government of the problem.

This year, 2005, the theme of the discussion program was Victim and Witness Protection
Under the National Legal Regime: South Asian Perspective. One of the main findings of the
Odhikar monitoring and fact finding component of the project, was that victims and witnesses
continued to remain in an environment of insecurity and uncertainty even after they took
recourse from the law. Thana monitoring showed that police were not very sympathetic or
understanding towards victims and complainants had to wait for a minimum of an hour or more
in order to lodge complaints - and that, too after ’paying’ the police. Research shows that the
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laws of Bangladesh, particularly the procedural laws, do not have any provisions for the
protection of victims and witnesses and, as a result, victims and witnesses to crimes continue to
be threatened by the perpetrators of dire consequences if the dare to file cases or even complain
to the police. Furthermore, witnesses were afraid or reluctant to come forward to provide
important and possibly incriminating evidence. Lack of evidence, caused by this fear and lack
of interest seemed to be an important factor responsible for improper trials against perpetrators
of human rights violations.

Since Bangladesh does not have a legal regime of victims and witnesses protection, Odhikar
decided to plan advocacy programs with the government and policymakers in order to draw their
attention to this issue. Human rights activists from other South Asian countries were invited to
this meeting to discuss their views and any recommendations they may have in order to
formulate a comprehensive outline for a policy for the protection of victims and witnesses of
human rights abuses in the region.

Strategies for achieving results
For achieving the intended results, Odhikar followed the following policies from 2003 - 2005:

©  Publication of the investigation reports in order to alert interested legal aid and human
rights organizations to create awareness campaigns and mass awareness of police atrocities
around the country.

© A regional discussion meeting to highlight the issue of criminal responsibility for torture in
the sub continent. The views of governments and civil societies were also reflected in the
meeting.

©  Odhikar has an international network through which it dissimilated the monthly statistics
of torture by law enforcers. Such networks include the Asian Human Rights Commission,
Organization against Torture (OMCT) and the South Asian Network against Torture and
Impunity (SANTI). Odhikar regularly sends them its investigation reports and statistics which
help to make the international community aware of our situation.

©  Sending of Urgent Appeals regarding the death of Shah Newaz Titu, who was killed by the
Rapid Action Battalion (RAB) in Chittagong and the incident of gang rape by law enforcers in
Chuadanga were sent to the national and international community, in a bid to urge the
government to take swift steps against act of impunity perpetrated by the law enforcers in the
year 2004.

10
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Problems faced during project implementation

a. Difficulties faced during fact-finding

For the last three years, during fact-finding and monitoring, Odhikar faced a particularly difficult
problem. More often than not, officials use the Official Secrecy Act as a weapon to with hold
information. They use this law and state that either they or the fact finders will need to seek the
permission of “higher levels’ before they can give out information, knowing very well that such
permission is strangled with red-tape and almost impossible to obtain. After a written application
to such ’higher levels’, Odhikar found that it took a lot of time for them to respond, if they ever
did and permission for gaining access to information was never permitted. Furthermore, it was
seen that journalists and investigators were restricted from police stations during the time of
mass arrests.

b. Difficulties faced during Thana monitoring

v Tracing arrested persons to their address

It is sometimes difficult to trace persons who had been arrested under Section 54 of Cr.PC and
later released, in order to collect information. Normally Odhikar’s Thana monitors collect
information from the residence of the arrested persons, or by conversing with them while they
are being freed from custody. However, in Fotulla Thana, monitors faced such problems. Since
Fatulla is an industrial area, like other industrial areas it has a lot of slums and a dense
population. Most of those arrested under Section 54 were the inhabitants of those slums. It was
extremely difficult to trace them from the addresses that they gave, since such addresses
(provided to the monitors by the police) only stated the name of the slum or the location of the
slum. In Dhaka City the scenario was fairly similar. Odhikar has learnt from its monitoring
experience over the last 10 years that there is a tendency of those arrested to either provide the
police with their village addresses (permanent address) or, in many cases, a false address in
order to elude further arrests.

v Impolite behavior and non cooperation

Police officials do not behave well with Thana monitors. In some cases, they did not even allow
them to see the arrest registrar and were non-cooperative in giving information. The escape route
that the matter was confidential and needing the permission of someone ’higher up’ was also
used. Some police officials even taunted human rights activists and the monitors and mocked the
concept of human rights. However, Odhikar was relieved that there were a few police officers
that actually cared about the human rights of people.

Some police stations are relatively busy (Motijheel Police Station, for example) and collecting
information from there is quite difficult. Monitors have to stand all day in such police stations
and if they roam around in the Thana they are usually questioned about their ’loitering” and asked
to sit in the visitors room. Police find this constant watching annoying and are further irked if

11
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they find the monitor writing notes. Therefore, in the police station, the monitors are not allowed
to take notes. As a result, they have to watch intently, keep everything to memory and detailed
reporting is only possible as soon as they emerge from the police station. Over all findings from
such Thana monitoring activities can be summarized as follows:

v The register book is not properly maintained and misrepresentation of information regarding
the age of the arrested person or his address or even the time of arrest has also been noticed.

v Collecting information is difficult from the police station. Statement officers are not available
most of the time.

v Some of the detainees were not willing to provide information for fear of either verbal or
physical abuse by the police. In some cases, detained persons were not interested to be
interviewed by the monitors for fear of police harassment.

v It required several visits to Thanas to get the cooperation of the concerned police officers to
see the Thana registers and interview detainees. In most of the cases, police did not allow
Odhikar monitors to talk to the detained persons.

v In many of the cases, the detained persons gave false names and addresses in the police arrest
registers, which made follow-up of the cases difficult. The detained persons did not want police
to go to their families while they were detention or they did not want to be harassed by police
after their release. That is why, they gave false information in Thana registrars. This further
compounded Odhikar’s difficulties since its monitors were unable to tract previously arrested
persons for comment.

v Police officials sometimes sought a letter of authorization, from the officer-in-charge of a
concerned police station, from the monitors before they even considered giving out information
or showing the arrest register.

v The information and statements given by police and the detainees were often contradictory,
especially in the region of ages, time of arrest, the incident leading to the arrest and the address
or area the incident took place.

v Impolite behavior and non-cooperation of the Thana police.

v Statement officers (who took the statement of arrested persons at a particular time and made
the entries in the arrest register) were usually not available for interview or comment.

12
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Summary of Fact Finding and Thana Monitoring Work
The monitoring of police stations brought the following discrepancies to light:

* Police sometimes commit excesses while investigating an incident of crime, which leads to the
violation of civil rights.

* In some instances, police maintain close relations with criminals in order to take a share from
the proceeds of the illegal business.

* Local units of national political parties sometimes try to provide shelter to identified criminals.

* Police and criminals have a tendency to influence medical examiners in order to fabricate or
falsify reports in their favor.

* Local human rights activists and organizations are not always aware of the violation of human
rights by the police.

* The role of the police is not always proactive in protecting victims from violations.

* Common people are conscious and they try to protest any violation of human rights by police.
Some pay a price for doing so.

* The inquiry into the violation of rights by police officers is entrusted to other police officers,
which cannot ensure fair investigation and findings. No one will speak against his own.

* Women and children are specifically vulnerable to the brutal behavior by the police and female
officers at the police stations are few and far between.

* The police are sometimes used by people to harass others.

* Some of the police did complain that their basic salaries did not cover their cost of living or
help them raise a family and therefore some of them succumbed to bribery or other criminal
activities.

The Thana monitoring project was, as always, an ambitious and risky venture for Odhikar
monitors and after almost three years of work with the police and having to talk to people from
all walks of life, their experiences have been further enriched. Odhikar also believes that the
follow-up monitoring of the six previous Thanas have helped improve their physical condition.
The lock-up and custody areas seem to be cleaner and there is less rubbish lying around.
Odhikar also believes that the police in all the Thana’s monitored are more aware of human
rights issues.
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Problems faced during thana monitoring and fact-findings in 2005

1. This year (2005), during fact finding, fact finders of Odhikar said that the police refused to
give any information and kept mentioning the Official Secrecy Act as the reason for this.

The Official Secrecy Act, originally adopted in 1923, restricts access to information when
related to “national security’. It bars public servants from handing over to anyone any secret
government plan, document, note, sketch, model, signal, information, etc, which are related to
"restricted places”, and which, if made public, could pose a threat to the security of the State.
The problem is that de facto, the successive governments have tended to classify a vast majority
of governments documents, even some seemingly as innocuous as the displacement of an
officer from one desk to the other , as " secret”.

Law enforcing and government officials use this provision and ask for permission from the
higher levels for getting information. And it is known to all that seeking permission from the
higher authorities is a very lengthy and time and energy consuming process.

2. Under this 2005 project our monitors visited each police station 5 times every month, but it
was found that this was not adequate enough to get the achieved goals or results, or spot any
concrete improvements. More frequent monitoring can give some sound and effective details.

3. Like the previous years, thana monitors found that police were annoyed with their presence at
the thanas and reluctant to show them the arrest registers. However, this sort of attitude also
depended on the individual character of the officers at the police stations at that time.

4. 1t was difficult for the monitors to trace former arrestees from the addresses they gave to the
police and which were noted down in the arrest register. This was due to the fact that either
many of them lived in the slum areas, where there are no road or house numbers, or they had
given a fictitious address in order to save themselves from future harassment. Tracing addresses
in Fatullah thana was particularly difficult, since a large majority of the arrested persons lived in
the large slum areas there.

Recommendations

1. More frequent visits to thanas every month - 8 or 9 times for each thana, for example - would
generate better information and build better rapport with the police. Furthermore, police
personnel at the thana’s keep changing, and thus time is required to build up a ’relationship’
between the monitor and the new police.

2. Permission from the higher police authority for monitoring police stations can solve some

hindrance while monitoring and can be a safe guard against the non-cooperation of some police
officials.
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Signs of Improvement of Police Behaviour in the Thanas

Since 2003, Odhikar thana monitoring reports have shown that police are generally rude and
abrupt towards the persons they have arrested. Furthermore, hints of freedom in exchange for
money are made both openly and aside to family members of the arrested persons.

In 2004, an Order was made that a Code of Conduct to be followed by police be hung up in
every Thana and followed by the police. This Code gives the Thana police guidelines on proper
behaviour towards complainants, visitors, victims and arrested persons - men, women and
children. In some Thanas it was observed that the police were well mannered towards visitors
and complainants and victims, even though they asked the visitors to pay money before they
could see their near and dear ones. However, this polite behaviour depended from police officer
to police officer.

One police officer ventured to mention that budget constraints, poor pay meant that the police
were unable to work properly. In many cases, they had to buy their own furniture, stationary and
other necessary material from their own pockets. Furthermore, they received no conveyance
when going out to investigations or going to court to give their statements. On top of all this,
they had to work a minimum of 16 hours a day. This police officer said that under such daily
pressures, good performance could not be expected and all this paved the way for corruption.

In 2004, the government took the initiative to separate enforcement and investigation activities
in the police stations. This had been introduced in 10 police stations around the country.

In 2005, Thana monitoring by Odhikar revealed that police behavior towards the common
people was gradually changing for the better in a few cases. Furthermore, recently some police
stations have even made a separate custody cell for children and juvenile offenders. In every
police station monitored, there was a Code of Conduct hanging in the duty officer’s room.
However, it was not fully practiced or followed. Many police personnel did not even go through
the Code of Conduct. According to the instruction, people who come to the thana should be
offered to take a seat first. Unfortunately, in many police stations such as Mirpur, Motijheel,
Tejgaon and Mohammadpur, there were no sitting arrangements for the people who come to the
police station for complaining or lodging a FIR or GD!

Other Significant Observations

When Odbhikar carried out its Thana Monitoring programme, one of the things its fact finders
did, was check the arrest records to find out what laws are being used to arrest people. Most
common are section 54 of the Code of Civil Procedure, which allows the police to arrest persons
on several grounds- one of them being "reasonable suspicion’; Sections 86 and 100 of the Dhaka
Metropolitan Police Ordinance, which are similar to Section 54, relevant sections of the Special
Powers Act - considered by human rights activists to be a ’bad law’, sections 72 and 76 of the
Dhaka Metropolitan Police Ordinance and Section 34 of the Police Act. These are discussed in
detail in chapter 3 of this report.
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After the 2004 High Court directive to amend Section 54 of the Cr.P.C. the use of this provision
has reduced to a large extent from the year 2003. But the use of Section 86 and 100 of the DMP
Ordinance increased. DMP police continued to use the power of arbitrary arrest by switching
from use of one legal provision (Section 54 of the Cr.P.C.) to another (Section 86 and 100 of the
DMP Ordinance).

Since 2003 to date, it has been observed that some persons initially arrested under Section 54 are
subsequently charged with a crime, while others are released without charge. The phrase ’with
reasonable suspicion’ as mentioned in Section 54 of the Cr.P.C. gives the green light to
unscrupulous police to misuse and abuse the provisions and contravene all constitutional
guarantees of the rights to life, liberty and equality before the law. *Suspicion’ is a very
subjective term and police apply it subjectively to harass people. Some times police could not
justify the reason for arrest and used the ground of suspicion as a reason. Subjective application
of the term ’suspicion’ has made it a tool for abuse by police. There have also been cases where
the police have arrested a person under S. 54 of the Code of Criminal Procedure and then
included his name in a criminal case even though his name was not included in the First
Information Report (FIR). Thereafter, a charge-sheet was filed against that unfortunate detainee.

It is also common for persons arrested under Section 54 of the Code of Criminal Procedure, to
find themselves later charged under the Special Powers Act 1974, a repressive law favored by all
the governments, or the Drugs Act or even the Explosives Act. This conversion occurs when a
prayer or petition, for detention under these Acts, is submitted to the District Magistrate from the
concerned police station, through the Superintendent of Police. The District Magistrate then
issues a detention order and sends it for approval to the Ministry of Home Affairs.

Police Remand for interrogation is another instrument used by police as an excuse to
physically torture detained persons. For collecting money from arrested persons, corrupt police
officers use ’remand’ as a tool. By talking to several remand victims while monitoring police
stations, Odhikar came to know that they were tortured by police and were not provided with
any food during detention in remand

Odhikar has found that large majority of arrestees came from poor segments of the society. They
are mostly homeless, rickshaw puller, street children, destitute women who, being abandoned by
their husbands, turn to the streets to try and keep them and their children survived. Young men
suspected as terrorists, extortionists and belonging to various political parties are also regular
victim of arbitrary arrest by police.

Police corruption is another prime cause of random arrest and for this type of arrest, Section 54
or Section 86 or the SPA are the most commonly used legal provisions. From the three-year
experience of Odhikar’s police station monitoring, instances have been found where persons
were arrested on the grounds that they could not comply with the request of police officers for
money and therefore, arrested under section 54 of the Cr.P.C.

The awareness among people for a better police system has increased and Odhikar feels it has
contributed to this due to its publication of data, investigation reports, statements and articles in
the various leading national dailies. Odhikar also played a significant role in the mass awareness
regarding police impunity.
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As per our project plan we achieved our results partially. Improvement of police behavior was
not proved completely by the indicators, since such a thing cannot be done without constant
directives and monitoring by the government, and the effective punishment of wayward police,
but awareness and advocacy were done successfully.

Between 2003 and 2005, Odhikar has monitored a total of 12 police stations, or Thanas - seven
of which are located in the Dhaka metropolitan area and 5 in the District of Dhaka, outside the

metropolitan area.

Project Year Thana Location

2003 Ramna Dhaka Metropolitan City
Lalbagh Dhaka Metropolitan City
Sreenagar Munshiganj District
Keraniganj Dhaka District

2004 Badda Dhaka Metropolitan City
Mirpur Dhaka Metropolitan City
Munshiganj Munshiganj District
Narayanganj Narayanganj District

2005 Motijheel Dhaka Metropolitan City
Mohammadpur | Dhaka Metropolitan City
Tejgaon Dhaka Metropolitan City
Fatullah Narayanganj District

With the assistance of the AED, the organisation has also carried out a total of 75 fact finding
missions between 2003 and 2005. Some of the fact-finding missions carried out in 2003 and
2004 merited follow-up activities in 2005. Such cases were as follows:

(1) Killing of PirenSnal: police tendency to avoid responsibility (2004): Here a member of
the indigenous Garo population, Piren Snal, was killed when police shot at a procession of Garo
people who were protesting the government plan to construct an echo-park on land they have
been living on and cultivating for the last century and more. The Garo people want to preserve
their traditions and culture and their freedom of movement, and strongly believe that the creation
of an echo park will curtail all this.

(2) Torture of civilian people by joint forces in Jhenidah: In this 2004 case, a man was hung
by his feet from a tree and beaten by members of the joint forces over a land dispute.

(3) SPs bullet claims two people in Nandile, Mymensingh (2004): Two people were Killed by
the Super Intendant of Police during the Nandail Municipality elections under Mymensingh
District. The incident was instigated when duty police misbehaved with a few women who had
gone to cast their votes and the same police detained and beat a local man who protested the
incident. This enraged the local people who attacked the police, causing the latter to retaliate
and fire on the mob.
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(4) Sumon Tortured to Death by Rapid Action Battalion (RAB) in Gajipur (2004): Plain
clothes police arrested Sumon Ahmed Mojumber (24) from his home in the evening of 16 July,
after he returned home on completing an election campaign in the Gazipur-2 parliamentary by-
polls. Later on, his family received a phone call that he had been taken to Tajgaon hospital.
However, his parents were not allowed to meet him, but were reassured by the police that he was
all right. That same night, his parents were informed that he had died. On examining his body
before his funeral rites, his family allege that it bore marks of torture, like cuts and bruises and it
was swollen. Sumon was the Assistant Secretary of the local Jubo League, the youth front of the
Awami League party.

(5) Two youths beaten to death in Araihajar Police Station in Narayanganj (2004): A police
team had arrested three young men between the ages of 22 and 32 in reference to a robbery case.
They were taken to the police station where two of them died, allegedly due to police torture.
The next day, their bodies were thrown in an abandoned area, in the presence of local Union
Parishod Chairman, from where they were retrieved again by the police, who tried to cover the
matter as an incident of mob killing.

For a long time, Odhikar and other civil society organizations have been involved in police
station monitoring. They have been vocal for formulating and implementation of a Code of
Conduct for Police. In the year 2004, a significant improvement took place in that regard. The
Dhaka Metropolitan Police (DMP) finalized and circulated a code of conduct to be followed by
police personnel in all police stations in Dhaka City and allover the country. The Code of
Conduct came into force from July 1, 2004. Odhikar is undoubtedly one of the first
organizations, which played a vital role in advocating for such code of conduct.

Such information regarding police behaviour and the violation of civil and political rights could
not have been collected and disseminated without the whole-hearted support of the AED. The
support of this Agency has helped Odhikar take part in the movement for the preservation of
civil and political rights in Bangladesh.

Conclusion

In 2003, the AED put its faith in and embarked on a journey with Odhikar with the belief that
the organization would be able to act as a catalyst in improving the human rights situation in the
country. The journey has been long and often bumpy, but the partnership lasted for three years.

After three years of continuous work, the results have been significant, even though few in
number. The Government is finally taking steps to improve the behavior of law enforcement
agencies, is planning to revise and amend criminal laws, has taken note of the plight of victims
and witnesses and has taken judicial action against the misuse of the dreaded ’Section 54°.
Odhikar has also been successful in creating a new regional network, SANTI, with
organizational membership growing. SANTI will help create pressure groups in South Asia,
whenever there is a need for policy reform and spreading awareness of human rights abuses. It
will also help member organization implement programmes by sharing success stories among
themselves.

Odhikar thanks the AED for three years of support and trust, without which such achievements
would not have come about.
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Chapter-2

Civil ad Rolitical Rigits in Bangladesh

"The republic shall be a democracy in which fundamental human rights and freedoms and
respect for the dignity and worth of the human person shall be guaranteed.”
-Article 9 of the Constitution of the Peoples’ Republic of Bangladesh

The Constitution of Bangladesh guarantees to its citizens many of the basic, fundamental rights
and freedoms as embodied in the Universal Declaration of Human Rights. Accordingly, a citizen
of Bangladesh is entitled to the right of protection under law, protection of right to life and
personal liberty, right to safe guards as to arrest and detention, protection in respect of trail and
punishment, freedom of movement, freedom of assembly, freedom of association, freedom of
thought and conscience and of speech, freedom of profession or occupation, freedom of religion,
etc.

Civil and political rights were threatened in year 2005, and the fragility of the situation was
worsened by the growing trend of extra judicial killing. Several bomb blasts, bomb threats and
incidents of crossfire attracted widespread public attention for obvious reasons. Criticism is
mounting against the alleged violations of the human rights of those who have died in the
custody of law enforcing agencies and the role of security agencies were questioned after the
simultaneous bomb blasts in 63 districts on August 17, 2005.

A brief overview of the human rights situation in the country from January - December 2005, in
areas where law enforcement plays a direct part, is given below:

I. Right to protection of law:

a. Formation of elite forces:

To curb the recent growth of crime and the deterioration of the law and order situation in the
country, three elite forces were formed to help the police authority in the year 2004, viz. Rapid

Action Battalion, Cheetah and Cobra.

The Rapid Action Battalion, or RAB was launched as a special elite force as part of the
government’s new anti-crime initiative to clamp down on criminals and crime. It was created
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through a Government Order issued on 1 March 2005 in accordance with the Armed Police
Battalions (Amendment) Act, 2003 and came into operation on 21 June 2004.

Those who have been recruited into RAB are members of the armed forces, the police, and the
paramilitary groups of the Bangladesh Rifles and Ansars (auxiliary forces). Currently, RAB is
active almost all over the country under seven administrative units of the Battalion. It can
investigate and work for all security purposes, especially as an elite law and order enforcement
agency, which is to have a special focus on curbing organized crime and eliminating "top” or
most-wanted criminals. Since its formation, a culture of "death in crossfire™ has been created;
this is the means by which many deaths at the hands of RAB are justified. However, there are
alarming number reports of deaths in RAB custody and, on reading the circumstances behind the
deaths, some of these can be interpreted as being political.

Thus, we have a new security agency that has even more power than the police force and that
has been given the power to shoot criminals without trial. In an already corrupt political arena,
one can only be apprehensive about the use (and abuse) of the powers given to RAB. In
addition, Cheetah and Cobra were formed as special units of the detective branch of the police
force, and they also enjoy a lot of liberty in the case of arresting people.

It is openly accepted in Bangladesh that the police force is a highly corrupt, politically motivated
institution. Unfortunately, the miseries of people may be compounded with the introduction of
RAB and other specially created security forces, that are now beginning to committed wide
spread human rights abuses. Initially, people were somewhat relieved with the creation of RAB,
as they saw it as a force to monitor and control the police activities and make effective arrests of
criminals. However, as time went on, allegations of bribery and corruption among RAB officers
came to light, as well as the continuous killing of innocent people in *cross-fires’.

If we look at the first year of activity for RAB, what do we see? RAB was formed with the
mission of containing crime and improving the deteriorating law and order situation with
sweeping powers. When it went into operation first, there was a sense of uneasiness and
discomfort prevailing in the society and everybody wanted effective containment of the rising
curve of lawlessness. In the backdrop of the raising corruption among regular police force and
their failure in addressing the increasing number of crimes, there was the felt need to form a
special elite force to check the trend. Initially due to RAB operations and killing of some
notorious criminals, there were some marked improvements in law and order situation.
However, the deaths of people in so-called "crossfire’ with RAB without reference to any trial or
going through a regular judicial processes, has raised questions among human rights activities
and social thinkers. Between January and October 2005, there have been reports of 87 people
killed by RAB and labelled as people caught in *cross-fire’. The statements issued by RAB after
each such death has had a surprisingly identical tone and content.

Thus, the credibility of what were claimed to be crossfire casualties has never been above
question. The deaths were seen as extra-judicial killings in the absence of any proof to the
contrary. Regrettably, what has happened is patently antithetical to norms of civility, the rule of
law and the constitutional principles guaranteeing the citizens’ right to justice, even if those who
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were killed were suspected or accused of criminal offences.

It has also been reported that many RAB members have so far been brought to book for taking
bribes and some of them were even caught while committing robbery! It is good news that the
authorities have shakes off some of their inertia and taken action against the errant members of
RAB. However, corruption in an outfit like this might have already eroded the people’s initial
confidence in it.

An assessment of RAB’s performance in the first one year shows that the repute it has earned in
terms of initial improvement in law and order has been negated by the methods used by it. Apart
from killing in so-called crossfire, excessive use of force by RAB and applying brutal methods
in interrogation are against human rights norms. Sometimes innocent people have become
casualties due to wrong information received by RAB.

Though the government claims a marked improvement in law and order in the one year of RAB
operations, different human rights watchdogs, opposition political parties and professional
bodies continue blasting the elite force for extra-judicial killings either in so-called *crossfire” or
in its custody. Besides, involvement of RAB men in robbery, extortion and bribery has also
drawn scathing criticism from the public and the press.

b. Police and their methods of Arrest:

Till recently, Section 54 of the Code of Criminal Procedure was the most frequently misused law
for arresting and detaining people. Human rights activists went up in arms and after the
directives regarding the use of Section 54 of the Criminal Procedure Code, the police started to
arrest people under similar provisions found in the Dhaka Metropolitan Police Ordinance
(namely section 86 and 100) and when a writ petition was filed against mass arrests under this
law and government stayed an order against arresting people under section 86 of the DMP
Ordinance, arrests decreased for the time being. However, arrests have to be made, for whatever
reason, and law enforcers then started arresting people under section 54 (f) of the Criminal
Procedure Code, which involves arrests without warrant of people suspected of being deserters
from the Bangladesh Army. When arrests made under this section were once again questioned
by NGOs active in the process of Thana Monitoring, the police began using other techniques and
excuses for upping their arrest records. For example, sometimes people are arrested under
suspicion and then taken to the station and registered as being arrested for specific cases that are
under investigation.

c. Deaths in the hands of law enforcement agencies:

This year a large number of deaths in so-called crossfire and police custody were observed.
From Odhikar’s documentation it was found that various law enforcing agencies killed a total of
396 people. Among them, members of the Rapid Action Battalion killed 111 and 258 were killed
by the police. Again, a total of 340 persons were reportedly killed in incidents of ’cross fire’
alone.
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Persons Reportedly Killed by Law Enforcing Agencies (January-December 2005)

Months By RAB By Police | By Cheeta-Cobra |By Others | Total

January 14 41 3 0 58
February 2 30 0 2 34
March 3 19 0 1 23
April 3 28 0 0 31

May 19 33 0 0 52
June 11 27 0 0 38
July 6 16 0 2 24
August 10 15 0 0 25
September 12 15 0 15 42
October 14 12 1 1 28
November 12 13 0 2 27
December 5 9 0 0 14
Total 111 258 4 23 396

Persons Reportedly Killed in ‘Crossfire” (January-December 2005)

Months With RAB | With Police | With Cheeta-Cobra | Others | Total

January 13 39 3 0 55
February 2 28 0 0 30
March 2 19 0 1 22
April 1 24 0 0 25
May 19 26 0 0 45
June 11 21 0 0 32
July 6 13 0 0 19
August 10 10 0 0 20
September 12 11 0 15 38
October 14 6 1 1 22
November 12 12 0 0 24
December 5 3 0 0 8
Total 107 212 4 17 340
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d. Rape by Law enforcing agencies:

This year from January to October 2005 three (3) cases of rape perpetrated by members of law
enforcement were reported.
Reports of Rape by law enforcing agencies:

Name Age Area Profession Identity Date of Reference
occurence
1. Teen age 15 Dhaka Domestic Nayek Nurul | 28/7/05 Janakantha
girl assistant Islam, Police 30/7/05
2. Housewife | Un
known| Rajshahi Housewife Samsul, Sub- | 27/7/05 Ajker Kagoj
Inspector of 31/7/05
3. Teen age Un Dhaka Domestic Md. Ujjal, Sub | 31/5/05 New Age
girl known| assistant Inspector of 30/7/05

il. Our prison system:

The serious situation of over crowding in the prisons persists. By August 2005 the official
prisoner capacity of Bangladesh’s prisons was 27,545. However, the total population of inmates
of Bangladesh was 76,328 - exceeding the actual prison capacity by 47,783 persons. Among the
number, 24,317 were convicted criminals. 51,801 were people awaiting trial or under trial.
73,913 of the prisoners were male and 2,415 were female.

In 2001, Odhikar carried out an investigation and fact finding report on the situation of prisoners
in several Central Jails and found them grossly inadequate in terms of cell space, nutrition,
recreation, education, medical care and water and sanitary facilities. The findings were made
public to both the citizens and the relevant government officials. Four years down the line and
nothing has improved. Medical care is allegedly, almost negligible. An inter-ministerial
committee headed by the Principal Secretary of the Prime Ministers Office (PMO) holds
“periodic’ meetings to check the condition of the women and children who are in prison.

Death in prison:

This year, between January and December 2005, the press reported a total of 76 deaths of
inmates in prison while 6 people died in police custody. Prison conditions were extremely poor
and were a contributing factor in some deaths in custody. Other alleged reasons for the deaths
included torture, suicide and inadequate medical treatment.

Reported Deaths in Prison/Police Custody 2005

Month (s) Prison Custody Police Custody
January 3
February 4
March
April

May

June

July
August
September
October
November
December

Total
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iii. Conflicts with political rights:

Police are often reluctant to pursue investigations against persons affiliated with the ruling
political party, and governments in power in Bangladesh frequently use the police for political
purposes. Police have often employed excessive, sometimes lethal, force in dealing with
opposition demonstrators, like attacking peaceful opposition processions with tear gas and
batons, regardless of whether they have been provoked or not. Supporters of different political
parties, and often supporters of different factions within one party, frequently clash with each
other and with police during rallies and demonstrations.

From January 01-December 31, 2005 it was reported that 310 persons died, 8,997 were injured
and 1216 persons were arrested for politically motivated violence. 93 people were also
kidnapped.

Reported Incidents of Human Rights Violations Perpetrated on Persons with Political
Identity (political party leaders, workers, activists, etc) 2005

Month(s) Injured Killed Arrested Kidnapped
January 701 45 304 1
February 879 31 213 2
March 650 22 63 16
April 635 27 30 28
May 558 25 151 14
June 520 31 53 1
July 860 20 40 6
August 904 19 40 8
September 860 21 37 0
October 1005 21 60 0
November 682 19 200 15
December 743 29 25 2
Total 8997 310 1216 03

This year, 15 day-long and 1 half- day nation wide hartal (general strikes) were observed and
two (2) people died in hartal related incidents. Ashraf Seddikee a policeman in Sherpur died as a
result of an attack carried out by the (Opposition) Awami League supporters during the hartal on
02 February 2005. Amir Hossain was severely injured as he drove his CNG taxi during hartal on
May 1, 2005. Awami League supporters set fire to his CNG and he succumbed to his injuries on
May 25, 2005.
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Iv. Recent trend of bomb blasts and grenade attacks

Serious bomb attacks in 63 districts of the country on August 17, 2005 the killing of two judges,
and death of policemen and lawyers in bomb attacks on courts in Gazipur and Chittagong were
also major incidents in 2005. Sixty-two people were killed and 983 were injured in bomb and
grenade attacks last year. Among them, 30 were killed and 347 were injured in attacks by
religious extremists alone. During this time, some 881 suspects were arrested for their alleged
involvement in grenade and bomb attacks across the country.

It is important to note that a total of 196 cases have been filed in connection with the incidents of
country wide bomb attacks on August 17. Charge sheets have been submitted in 96 cases, while
102 cases are under investigation. A total of 642 suspects have been arrested for their alleged
involvement in the August 17 and subsequent incidents of bomb attacks. Of the arrested, 478 are
charge-sheeted accused persons. This information has been compiled from the report on the
human rights situation of the country, which has been prepared by Odhikar on the basis of
reports published in leading national news papers and reports of the fact finding missions of
Odhikar.

a. August 21, 2004

Even though more than one year has passed, the investigation into the August 21 2005 grenade
attack on an Awami League (AL) rally has remained at a stand still as investigators failed to find
any strong evidence. As an obvious result, the government and the investigators came under
strong criticism for their controversial activities carried out in the name of ’probe’. One year into
the bloody incident and the intelligence officials of the country are yet to make any headway
towards identifying the attackers and bringing them to trial. The government announcement of a
Tk 1 crore reward for information about the perpetrators, repeated visits by the Interpol and FBI
experts and the formation of a high-powered judicial probe commission have yielded no result.
Worse still, even though the investigators arrested 15 persons allegedly having a connection with
the attack, they are yet to get a clue about the grisly incident, except for a confessional statement
made by one George Mia - one of the 15 persons arrested.

b. August 17, 2005

After the recent bomb attacks, on 17 August, numerous people were held by the law enforcing a
gencies under section 54 for interrogation. It has been reported that 154 cases were filed against
one Abdur Rahman and ’Bangla Bhai’ - two leading members of the JMB. Of these, charge
sheets have been filed against the two in 47 cases. Of the mass arrests made by the police after
the incident, it was alleged that a majority of those apprehended were mostly innocent, which
was also discovered late by the police, who later released them. However, there have been
allegations of torture during the arrest and detention in police custody.

c. October bomb blasts

A reported number of 218 people were arrested for their alleged involvement in the October
2005 bomb blasts that disrupted daily life in 63 districts. Many of those arrested were poor
madrassa teachers and students, who were detained for their alleged involvement in such
incidents or in aiding them. Many were later released after proving their innocence.
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Chapter-3

Odhikar's work involving law enforcement agencies and their behaviour:

Thana Monitoring

From 2003 to date, the AED has assisted Odhikar in attempting to achieve its goals of
highlighting the violation of civil and political rights of arrested and detained persons, through
monitoring, fact finding and research.

One of the major components of this goal is to monitor police stations (Thana) every year, to see
how many persons are arrested under specific laws, viz. Section 54 of the Code of Criminal
Procedure, the Special Powers Act and sections 86 and 100 of the Dhaka Metropolitan Police
ordinance. This exercise also helps Odhikar monitor what other laws are commonly used to
arrest and detain persons.

In 2005, as per the plan of action, Odhikar monitored Motijheel, Mohammadpur, and Tejgaon
Thanas under the Dhaka Metropolitan City area and Fatulla Thana under Narayanganj District.
In most cases, the police did not give Odhikar permission to speak directly to the arrested
persons, but the fact finders found a way through this problem by talking to former detainees
about their experiences.

Presented here is an overview and analysis of the thana monitoring activities of Odhikar in
2005.

An Assessment of any Improvement in the Behavior of Police Towards
Arrested Persons by Police Station Monitoring

Police behavior towards arrested persons can be monitored and assessed effectively by
monitoring Police Stations. In Bangladesh, misuse of power, torture and other acts of cruelty
towards arrested persons is a regular phenomenon. In most cases, the police try to justify torture
and degrading treatment towards the arrestees as part of their job of interrogation and
questioning for statements. The human rights of arrested persons are a concept quite unknown to
most of the law enforcers.

Apparently, arbitrary arrests on the ground of "reasonable suspicion” under Section 54 of the
Code of Criminal Procedure (Cr.P.C.), Section 86 and 100 of the Dhaka Metropolitan Police
Ordinance (DMP Ordinance) and the Special Powers Act of 1974 and torture by police in police
custody have all turned into common incidents. Torture or inhuman treatment committed by law
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enforcement personnel is entirely contrary to the universally accepted international human rights
instruments like UDHR, ICCPR, CAT and also to the domestic legal provisions and
constitutional obligations.

Methodology

In the year 2005, Odhikar monitored, as per specified plan of action, Motijheel Thana,
Mohammadpur Thana, Tejgaon Tahana under Dhaka Metropolitan City and Fatulla Thana under
Narayanganj District.

Odhikar’s focus was to monitor the use of Section 54 of the Code of Criminal Procedure
(Cr.P.C.) and Section 86 of the Dhaka Metropolitan Police Ordinance. Under Section 54 of the
Cr.P.C., individuals may be arrested on suspicion of criminal activity without order from a
magistrate or a warrant, under several conditions, including ’reasonable suspicion’.

Each month, Odhikar fact-finders visited the four targeted police stations five to seven times, in
order to monitor the number of people arrested under the said laws and the various reasons why
police had picked them up.

The following information was collected during each monitoring visit:

* Number and gender of persons arrested

* Number of arrests under Section 54 of the Cr.P.C.

* Number of arrests under Section 86 of the DMP Ordinance
* Number of persons under remand

* Number of arrests under specific cases

* Number of arrests under Section 54 of the Cr.P.C. or Section 86 of the DMP Ordinance
but subsequently shown arrested in other cases

* Number of arrests under the Speedy Trial Act 2002

* Number of arrests under court warrant

* Size of custody room in police station

* Whether any arrested person was kept in police station custody for more than 24 hours
* Whether arrested persons were allowed to contact their relatives and lawyers

* Living environment and cleanliness in the police custody

* Whether information records/registrars are properly maintained in police stations

* Whether special treatment was provided to women and children arrested persons

* Whether there was any complaint/allegation against police officials on duty in police
station

* Allegations of sexual harassment

Odhikar sent one fact finder to each of the selected police stations. They interviewed arrested
persons during the monitoring process, both in police station lockup (when permitted to do so)
and upon their release from lock-up or jail, and also interviewed police officers and persons who
had experienced such arrests under the laws in the recent past and were freed on bail.
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Findings
A. General situation of Police Stations:
1. Mohammadpur Thana:
Environment of the custody cell

In Mohammadpur thana there are three separate custody rooms for arrestees. The size of the
custody rooms is small, with inadequate lighting. Water supply was unavailable and people in
custody were found buying water from outside vendors. Men, women and children were kept in
separate custody rooms. The lock-up was, allegedly, cleaned regularly. There were separate
toilets for male and female detainees - albeit in unsanitary condition. Food was allegedly
provided to the arrestee once a day, but monitoring found that sometimes this meal was also
missing. Relatives supplied other meals or the arrestee had to procure food from outside. The
custody rooms were found to be over crowded most of the time.

While monitoring the police station at one visit, 24 arrestees were found in a single custody
room. Though there was a separate cell for remanded detainees, they were kept in a jam-packed
custody with the other arrestees. No breakfast was served in the custody room and it was found
to be unclean.

Police’s behavior towards victims

Most of the time the complainants had to wait for more than an hour for filing cases or making a
general diary. Police were found addressing people abruptly and disrespectfully and their
behavior was quite insensitive. Police officials did not listen to victims attentively. In some
instances, the police were observed to be trying to exert pressure on victims indirectly for
money.

* Plaintiff, Fazlul Karim was found waiting for more than an hour to help police
to arrest the accused.

* For lodging a GD, complainants had to pay Tk 200/300 to the concern officials.

* For lodging a General Diary, a wireless operator was found taking Tk.100 from
the complainants.

On some days, it was observed that a small number of police officers attentively entertained the
complainants and victims within half an hour. Complaints were written and the grounds of the
filed cases were informed them clearly.

Police’s behavior towards accused persons

The accused were allowed to contact legal practitioners/lawyers according to their choice. It was
observed that family members could only see and talk to the arrested person after giving a bribe.
Most of the time police were found to be harsh in their behaviour towards the arrestee but they
informed them about the reason for the arrest. It was alleged that normal arrestees were not
tortured physically but torture in remand was common. No information of sexual harassment
was reported but attempts of undue influence to get money illegally was observed.
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* Moniruzzaman who was arrested under section 75 of DMP Ordinance was produced
before the court after 34 hours. As per law an arrestee must be produced in court within
24 hours of arrest.

* Three teenagers were found in the lock up who’s ages could not be more than 15/16. But
in the custody register their ages were noted down as 19/20 and they were kept with the
adult detainees.

* Swapon and Mahin, arrested under Section100/75 of the DMP Ordinance, claimed to
have been tortured physically and verbally abused. The said that ASI Waged Ali claimed
Tk 1,000 from them.

* Faroque was arrested under section 100/74 of the DMP Ordinance.He claimed that the
police asked for Tk. 2000 from him and snatched his mobile phone (0187560869).

* Two young women, Ripa and Lucky, were arrested for prostitution. They said that the
police behaved indecently and rudely.

* While monitoring the station, police brought in one arrestee named Kausar and the Duty
Officer informed Odhikar that he was arrested under G.R Warrant. The arrestee was
allegedly checked by having his clothes stripped off. He informed Odhikar loudly that
there was no case filled against him and that Police had arrested him by a conspiracy.

2. TegjaonThana
Environment of the custody:

There were three custody rooms in Tegjaon thana for keeping arrested people and the size of
each custody was made as per the requirements of the law - 36 square feet per prisoner. Water
supply was very irregular. Light was inadequate. People in custody were found buying water
from outside. Men, women and children were kept in separate custody rooms. Lock-ups were,
allegedly, cleaned regularly. There were separate toilets for male and female arrestees. Once a
day the food was provided to the arrestees. Relatives of the arrestees supplied other meals or
they had to procure food from outside. The custody rooms were found over-crowded. Sometimes
the age of the children were inappropriately registered. The register book was seen with a lot of
corrections and it was learnt that arrestees were freed in exchange of money.

Police’s behavior towards victims:

Most of the time complainants/victims had to wait for more than one hour for drawing the
attention of the police (filing cases and so on). Normally the behavior they receive in return is
quite ruthless and insensitive. The police were observed no to pay proper attention to the
statements of the complainants/victims. Most of the time they did not even listen to the
complainants/victims. During the filing of a case, the police were usually observed not
mentioning the reasons to the victim or the accused. But in the complaint (Ejhar) the offence
was mentioned properly and a copy of that was provided to complainant/victim.
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Police’s behavior towards accused:

* It was learnt that the police took Tk. 100 for filing each GD. For lodging each GD
officials were found taking Tk. 100

* For Lodging a GD police claimed Taka 200 from one complainant named Hasina
Begum.

There was no bar on communication with the lawyers. Family members were also permitted to
be in touch with the accused but only in exchange for money. Most of the time, the police were
seen to be rude to the arrestees but they were informed about the reason of their arrest. Most of
the time normal arrestees were not tortured physically but torture of the arrestees in remand was,
allegedly, common. No information of sexual harassment was received but Odhikar fact finders
observed undue influence for money.

* Twol/three children of hardly 14/15 years old were seen in the custody rooms but in the
registrar their ages were mentioned as 19/20

* Abdul Kader, father of one remanded Mokhles, informed Odhikar that police misbehaved
with him when he came in the police station to see his son.

* Shah Alam who was arrested for theft was threatened with beatings in remand.

* Police claimed Tk. 2000 from the Saiful, brother of Sabuj who was arrested under DMP
Ordinance

* Two arrestees named, Nurul Islam and Shajalal were caught by Cobra and taken to the
police station. They were produced to the court after 40 hours of arrest.

* Shaheen and Julhash were kept in the police station for more than 24 hours. Two
arrestees, Sumon and Raju mentioned false addresses and father’s name in the register
book.

* Police claimed Tk. 1,00,00 from the relative of a remanded accuse, Faisal.

* Ripon, arrested under the Narcotics Control Act, was kept in the police station for two
days.

3. Fatulla Thana

Environment of the custody:

There are two custody rooms for male arrestees but for female arrestees there is no custody room
in Fatulla thana. As the number of female arrestees is very few, they are kept in the middle of
those two custody rooms, which were separated by collapsible gates. It is actually a passage
between two custody rooms. The custody rooms are small in size. With the two custody rooms
there are two toilets but if there is any female arrestee then the authority takes special
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arrangement so that the female arrestee can use it. Water supply is regular with adequate
lighting. Lock-up is cleaned regularly. Arrestees have to procure food from outside. The custody
rooms remain over-crowded most of the time.

Police’s behavior towards victims:

Waiting for more than one hour for filing cases and complaints is a common picture in Fatulla
Thana. Normally police behavior depends and varies on socio-economic status of
complainants/victims. Sometimes it is quite ruthless and insensitive but it is also seen that they
behave with due respect and politeness. They don’t pay full attention to the statements of the
victims. If a case is filed, then they usually ask about the offences, what was the reason of filing
cases etc. Adopting unfair means and applying many tactics for getting money from
complainants/victims was observed.

Police behavior towards accused:

Consulting a personal attorney or a legal counsel was permitted and normally there was no bar.
By paying money to the sentry, family members are permitted to talk to the arrestees. Most of
the time police are rude to detainees but they are informed about the reason of arrest. Usually
normal arrestees are not tortured physically but for the arrestees under remand, torture is
common. No information of sexual harassment was reported but police created pressure or
undue influence for money.

* Odhikar was informed that, arrestee Salauddin(30) was arrested from a restaurant with a
bag of brown sugar. But he had no drugs with him. As narrated by his mother, police
tortured him and sent him to the court. Most of the time arrestees were kept in the thana for
more than 24 hours.

* One female arrestee was found kept waiting in the corridor between the two custody
rooms. She told the fact finders that she worked in a garment manufacturing factory and
police had arrested her without any reason. The police told the fact finders that she had been
arrested under Section 54 of the Cr. P. C and would be produced before the court soon, but
did not specify when. She claimed that the police slapped her as a part of the interrogation.
She had been in the police station for three days.

* Odhikar found that Ishak Mia (about 70years old) was arrested. He narrated that his son
had a conflict with a lawyer and that lawyer filed a case against him. Duty Officer said they
could not do anything as a case was filed against him but they were taking care of him.

* Another arrestee Sumon (25) was freed by paying money to police.

* An accused of a theft case, Delowar ( 32) was beaten by sticks outside the custody rooms.
As he started to vomit he was taken outside and beaten severely but after that he was freed.

* Nobi Hossain (22) told Odhikar that he was caught on the street the night before, but did
not know why he had been arrested.

* Jamal, Igbal, Rassel and Mojnu were arrested in a robbery case and were kept in the lock
up for more than 24 hours. They were yet to be presented before a magistrate.
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4. Motijheel Thana

During the monitoring period Odhikar monitors found that Motijheel Police Station had been
renamed Paltan Police Station and the new Motijheel Police Station was transferred to a new
rented building. As the new police station was not ready the arrestees were kept in the Paltan
Police Station. Only the Duty Officer was seen in the station as the seating arrangements of other
officials had yet to be prepared. He said that people were not informed about the new station
and they were going to the old Motijheel Police Station ( new Paltan Police Station ). It will
take some time to settle the matter.

Environment of the custody:

Motijhil Thana has two custody rooms of appropriate size. Normally it was found comparatively
cleaner than other police stations. Arrestees were found provided with food twice a day. The
remand arrestees are given meals thrice. This is an exception. Since other Thanas are notorious
for their one-meal-a-day practice. Custody rooms are lighted adequately with available water
supply. Most of the time the custody rooms are not overcrowded. It has two toilets for male and
female detainees.

Police’s behavior towards victims:

Most of the time within half an hour police officials have been found registering the complaints.
Wireless Operator was found assisting in filing General Diary on receipt of money from
complainants. Behaviors towards complainants/victims vary on the basis of their social status.
But normally police officials did not pay proper attention to the complainants/victims. They
have a tendency to adopt unfair means for money.

* Mohammad Jamal Mia one of the complainants came to police station to find his younger
brother and informed Odhikar that he had to pay taka fifty to collect the information
regarding whether his brother was in the police custody or not .

* During the monitoring period it was seen that police officials were making delays filing a
case against two muggers, Gholam Ohab and Azizul. They snatched 12 lac Tk from a
businessman named Abul Kashem. The victim was found waiting in the police station for
more than one hour.

* (Female) duty officer Shahana was observed to be talking politely to the victims and
complainants, but (female) ASI Parveen was charging Taka 90 - 100 for lodging General
Diaries.

* On one monitoring day, the duty officer was seen gossiping and smoking with colleagues,
while wireless operator Hiru Shikder was helping the complainants/victims in writing GDs.

Police’s behavior towards accused:

Arrestees are allowed to consult legal counsel and normally it has been found to be initiated by
the relatives of the arrestees. To see the arrestees, their family members have to pay money.
Most of the time police have been found behavering rudely to arrestees but police have informed
them about the reason of arrest. No information of sexual harassment has been found.
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* QOdhikar talked to Sohel who was in the custody. He narrated that on that day police
caught him near the Fakirapul circle while 4/5 people were taking marijuana. After taking
him to the police station SI Shafiullah claimed 5000 taka from him otherwise he would be
taken to remand. Samad, Sohel s father, informed Odhikar that by paying 20 tk bribe he
could manage the constable and got the permission to talk to the duty officer. He also
informed them that his son was arrested under the Narcotics Act. SI Shafiulaah called him
and again claimed 5000 tk threatening that otherwise he would be tortured in remand.
Samad told Odhikar that he couldn’t even afford to pay 500 tk as he was a mere rickshaw
puller. The police authority denied the matter altogether.

* One arrestee, Shahin, informed Odhikar that he was not given food, though food was
served there. His mother bought food from outside. Jahanara, his mother told Odhikar that
she had to pay take 20 to talk about the issue of her son’s arrest. They were claiming 500 tk
otherwise they threatened that they would produce him to the court under a theft case. She
paid them taka 400 and she had no money left with her.

* Remand accusee Kabir (27) told Odhikar that police tortured him.

It was found that due to Hartal there were a few victims in the police station. One official
arrested five people for unsocial activities in a residential hotel. Arrestee Abu Sayed informed
Odhikar that his home was in Laksimipur . He went to Dhaka that morning and was arrested
with two other people. To prevent defamation Shawkat Ali, one arrestee, offered Tk 2000 to the
police officials. Duty Officer informed Odhikar that he was not able to say anything. The
concerned/ responsible police official would take decisions after consultation with the OC. No

case was filed against them.

* Two children were found in the male lock up.One of them, Mamun, told Odhikar that they
were arrested for a Bank robbery. Duty officer informed Odhikar that though they were
children they were very professional .
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B. General Findings from the police station monitoring exercise

After the High Court Division of the Supreme Court’s directive to amend Section 54 of the
Cr.P.C., the use of this provision has reduced to a large extent from the year 2003. However, the
use of Section 86 and 100 of the Dhaka Metropolitan Police Ordinance has increased.

Some persons initially arrested under Section 54 were subsequently charged with a crime, while
others were released without charge. The phrase *with reasonable suspicion’ as mentioned in
Section 54 of the Cr.P.C. gives the green light to unscrupulous police to misuse and abuse the
provisions and contravene all constitutional guarantees of the rights to life, liberty and equality
before the law. As has been mentioned, *Suspicion’ is a very subjective term and police apply it
subjectively to harass people. Some times police could not justify the reason for arrest and used
the ground of suspicion as reason for arrest. Subjective application of the term ’suspicion’ has
made it a tool for abuse by police.

It is also common for persons arrested under Section 54 of the Code of Criminal Procedure, to
find themselves later charged under the Special Powers Act 1974, a repressive law favored by all
the regimes, or the Drugs Act or even the Explosives Act. This conversion occurs when a prayer
or petition, for detention under these Acts, is submitted to the District Magistrate from the
concerned police station, through the Superintendent of Police. The District Magistrate then
issues a detention order and sends it for approval to the Ministry of Home Affairs.

Other laws under which persons are regularly arrested and detained by the police were found to
be the Special Powers Act, section 72 and 76 of the Dhaka Metropolitan Police Ordinance and
Section 34 of the Police Act.

Section 72 of the DMP Ordinance 1976: If any person is found constructing or repairing any
transport vehicle or part of it, except that which has become essential due to an accident, on any
road or any public place creating obstacle in plying of vehicles or movement of people or
causing disturbance for people living around, that person shall be sentenced to one-year
imprisonment or fine of Taka two thousand or both and concerned vehicle will be confiscated by
government.

Section 74 of the DMP Ordinance 1976: If any person is found on any street or public place or
from inside any building or house engaged in following:

@) Drawing or trying to draw attention by obscene body movement or words for the purpose
of prostitution; or

(b) Disturbs or allures any person for prostitution;
that person shall be sentenced to imprisonment for three months or fine of Tk. 500 or both.

Section 34 of the Police Act was also found to be used very frequently. According to this
provision, if any one does any of the following offences in an open street which may annoy,
cause trouble or difficulties or create hindrance to the people, the Magistrate Court can sentence
him fine of maximum 50 taka or rigorous or plain imprisonment for 8 days and any police
official may arrest any person without warrant if such offence is occurred in front of him:
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1. If any domestic animal is slaughtered, skinning or riding on horse recklessly or rearing
animals in an open place;

2. Torturing animal viciously and unkindly in open;

3. Unnecessarily parking car or other vehicles, which causes trouble and difficulties for the
passer-by;

4. Piling goods for sale in open space;

5. Throwing or depositing garbage in the street or using the roadside for making stable and
other factory which creates odour of cow dung and other muck;

6. Roaming in the streets in drunken condition or insane condition;

7. Wandering around the streets without clothes or urinating on the streets or exhibiting any

physical disability or any painful disease or using any restricted pond for washing clothes
and having bath;

8. If any pond, well or other water source which is unsafe is kept uncovered;

"Police Remand’ for interrogation is another instrument used by police as an excuse to physically
torture detained persons. For collecting money from arrested persons, corrupt police officers use
remand’ as a tool. By talking to several remand victims during monitoring police stations,
Odhikar came to know that they were tortured by police inhumanly and were not provided with
any food during detention in remand

Odhikar has found that large majority of arrestees came from poorer segments of society. They
are mostly homeless, rickshaw puller, street children, destitute women who, being abandoned by
their husbands, turn to the streets to try and keep them and their children survived. Young men
suspected as terrorists, extortionists and belonging to various political parties are also regular
victim of arbitrary arrest by police.

Violating provisions of Children Act 1974, children are mostly arrested during political
programs like hartal. They are put in cells with adults and common criminals in total
contravention of the Jail Code.

Police corruption is another prime cause of random arrest and for this type of arrest, Section 54
or Section 86 or the SPA are the most commonly used legal provisions. From the experience of
Odhikar’s police station monitoring, instances have been found where persons were arrested on
the grounds that they could not comply with request of police officers for money and therefore,
arrested under section 54 of the Cr.P.C.

Odhikar also conducted *fact finding’ as a follow up of police station monitoring to find out
detail information of arrest or abuse incidents. From that experience Odhikar has learnt that
there is lack of proper and efficient implementation of the existing criminal laws. This is due to
several factors: criminalization in the law enforcement agency like police, poverty and lack of
awareness of legal rights. Such misuse of law not only violates human rights of the victims, but
also their families. The common people needs to be made aware of the fact that such violations
of the law occur and that immediate legal recourse needs to be taken as soon as illegal arrest is
learnt of.
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The presence of some unknown people were found in the police stations who acted as mediators
between the police and relatives of arrested people for release of arrestees in exchange for
money. Such persons were nothing but “touts’, but the police did nothing to discourage their
activities, as they, too, were profiting from it.

However, the situation of police stations in the City has improved relatively during Odhikar’s
police stations monitoring. Police behavior towards the common people is gradually changing in
few cases, which is obviously a good indication. In every police station a list of instructions
provided by the Inspector General of Police was observed in the duty officer’s room mentioning
what to do and how to behave with people, but it has not yet been fully practiced or followed.
Many police personnel did not even go through the Code of Conduct. According to the
instruction, people who come to the thana should be offered to take a seat first. Unfortunately, in
many police stations such as Mirpur, Motijheel, Tejgaon, Mohammadpur, there are no sitting
arrangements for the people who come to the police station for complaining or lodging FIR or
GD.

As in 2003 and 2004, it was disclosed that budget constraints prevented police from working
properly. Police told Odhikar that in some instances they had to buy relevant materials and
stationery from their own pocket. They received conveyance when they went to investigate
specific cases or to give witness. These lead to corruption. A police official in police station has
to work for 16 to 18 hours a day and under such pressure, it was not possible to expect good
behaviour from the police always.

C. Some positive aspects/achievements:

Apart from the Government initiatives to separate enforcement and investigation activities of
police personnel in police stations, it has also approved the recruitment of a good number of new
police officers for this purpose. Formation of separate investigation and enforcement units is
expected to specify works of police personnel and reduce excessive workload of them in police
stations. It is expected that it will also help in improving the service and behavior of police
towards common people.

Furthermore, it was disclosed at a discussion meeting held in October 2005, that the Ministry for
Home Affairs was going to establish female based police stations and that in every police station
there would be a separate investigation unit for female victims.

D. The thana officials:

From its monitoring experience, Odhikar learnt that officials play key role in running day to-day
affairs of the thana. They are involved in corruption, ill treatment and misbehaviour towards
people. For example, in Fatulla Police station Odhikar met two duty officers. One was found to
be honest and had a helping attitude. He behaved politely and the complainants/victims were
treated well by him. However, the other one was found being openly corrupt and blatantly
asking for money. Everyone who comes to the station has to pay money to him. The personal
character of the police officials always matters a lot.

In Motijheel Police Station, Odhikar talked with one Constable Jahid. He commented that the
police received only 20 days annual leave and for arranging such a leave, they had to pay some
“extra money’ to those arranging leaves. However, in the case of news of death of any family
member, leave was sanctioned quickly and no money had to be paid.
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Chapter 4

Fact Findings in 2005

ne of the main activities under the project was the fact-finding of human rights abuses
Operpetrated particularly by law enforcement agencies. Torture, cruel, inhuman or

degrading treatment or punishment, abuse of some specific laws causing human rights
violations, repression against innocent people and application of unnecessary force by law
enforcement agencies were the issues Odhikar attempted to bring to light through fact-finding.

Odhikar believes that such on spot fact-finding will highlight issues that newspaper reports miss
or might not state in detail.

Newspaper reports and information from grassroots level networks of Odhikar s human rights
defenders were the key sources of incidents for fact-finding. Odhikar emphasized on those
incidents of human rights violations that have been reported in the newspapers or by grassroots
level human rights defenders, but needed to undertake further enquiry to find out about the
actual abuses faced by the victims, causes and the persons responsible from the law enforcement
agencies. While media focus on human rights violations is more from a journalistic perspective
confined within reporting the incident only, socio-legal perspectives of particular incidents are
attempted to be analyzed in Odhikar’s fact-finding process.

For fact-finding, no specific time frame could actually be determined. Among a number of
incidents of police abuse reported, selected incidents were investigated. The nature of severity of
harm caused, vulnerability of the victims (particularly women and children), the nature of abuse
inflicted by perpetrators, location of incident, repercussion among the local people etc. were
taken into consideration when identifying the incidents to be investigated.

The following fact-findings were carried out during 2005. Detailed fact-finding reports are
available in Annex - I.

Fact findings undertaken in 2005:

o Nabi Hossain was hit by Police bullets in Kishorganj

e Two Killed by Coastguards and Forest guards in Laskmipur

e Young man tortured to death by RAB

e Jugantor Photo Journalist tortured by RAB

e RAB personnel involved in robbery of Tk 7.8 lakh from a cattle trader

o Fabricated news about the rape of a young girl by ansar personnel

e Over 100 hundred workers wounded during police shoot-out at Savar EPZ
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e Back from Akhaura

e Traders are shot in Roumari, Kurigram

e Two workers were killed by Police in Majhirghat, Chittagong

e Police tortured a suspect of a murder case in Rajshahi

e Youth killed in Police Custody in Homna, Comilla

e Death of a worker in Gazipur

e Youth death in Prison, Narayanganj

e Jubo League Leader Shuman Shot dead by RAB, Dhaka

e Youth dead in police custody at Brahmanbaria

e A young businessman in his death-bed due to police torture in Rajshahi

e Masum killed at crossfire by Detective Police

e Death of a businessman due to police beating in Dhaka

e A youth injured due to RAB torture

e Allegation of rape of an indigenous woman by police in Rajshahi

e Police torture of a businessman in Chittagong

e An adolescent girl raped by police in Dhaka

e Allegation of Torture of two brothers in police custody in Rajshahi

e Torture of a political activist by police in Rajshahi

e Allegation against police of killing a political activist

e Allegation of involvement of a police officer behind the killing of a college student in
Dhaka

e Death of a person by police in Gaibandha.

e Death of an accused in police custody in Dhaka

e Five people killed by Companyganj Police in Noakhali
e Farmer Nando Mohan killed by police in Thakurgaon

Follow-up fact-findings (from incidents that occurred in 2004):

e Killing of Piren Snal: police tendency to avoid responsibility

e Torture of civilians by joint forces in Jhenidah.

e SPs bullet claims two people in Nandile, Mymensingh.

e Sumon Tortured to Death by Rapid Action Battalion (RAB) in Gajipur
e Two youths beaten to death in Araihajar Police Station in Narayanganj

Follow up of the previous fact-findings undertaken in 2005:
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e Young man tortured to death by RAB

e Madrasha teacher tortured to death by RAB in Chittagong

e Beating of journalist Khalil by airport police and staff

e Death of a person by Police torture in Bogra

e RAB personnel involved in robbery of Tk 7.8 lakh from a cattle trader in Dhaka
e Harassment of a woman jail guard by the DIG prison in Jessore

e Death of a person in police custody in Shailakupa in Jhenidah

e Anwrul Islam Ranju tortured to death by RAB in Kushtia

e Jubo League Leader Shumon shot dead by RAB in Dhaka
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General findings

It becomes difficult for police to maintain neutrality and perform the professional duty of
maintaining law and order in politically difficult situations. Police may need to open fire, lob
tear gas, charge batons to disperse unruly crowds or to prevent clashes between two politically
rival groups. The nature of mob behavior and extent of tension are the factors behind police
action in such volatile situations. Sometimes police have to open fire for self-defense. Whatever
the situation may be, police have to maintain utmost restraint, show patience and remain within
legal provisions in managing such situations. However, due to the chaotic nature of such
situations, it becomes difficult to find out whether police action/behavior is responsible for death
of innocent people in such situations.

The role of other specialized law enforcement forces like the Coastguard and Forest Guards need
to be reviewed. There have been allegations reported in newspapers and by local level human
rights activists that instead of catching pirates and smugglers in coastal and forest areas, these
forces help such criminals in plundering the country’s resources. In doing so, sometimes they try
to make innocent people victims of their illegal acts. Sometimes, their actions have been found
excessive and as such violating the rights of common people.

Newspapers sometimes publish reports, out of small incidents or rumors, of human rights
violations by law enforcement personnel in order to create cheap publicity without checking and
verifying properly the real facts. This amounts to abuse of press freedom.

Law enforcement personnel try to cover-up their misdeeds and incidents of human rights
violations by offering money or other incentives to victims. They try to use their official
positions, influence and connections for creating pressure on victims/complainants to make a
compromise and not to take legal action or create any issue out of such incident. Vulnerable,
poor people have no way but to succumb to such pressure.

The government, at regular intervals, conducts special drives and operations in search of
hardened criminal groups. Generally joint forces comprising police, armed police, border
security force and ansar take part in such special operations. Although such drives are conducted
on the basis of specific intelligence information, sometimes misinformation makes innocent
people victims of human rights violations by such joint forces. Such operations should be
planned more carefully to avoid any excessive harm.

Sometimes, innocent people become victims of human rights abuse due to police negligence in
properly verifying the identities of arrested persons. Among a number of arrested persons,
presumably innocent people who have no connection with a particular incident get arrested and
unnecessarily harassed by police.

The intelligence apparatus of the law enforcement agencies is neither strong nor reliable. It has
been found that in many cases, police informants provided wrong information, which caused
harassment of innocent people by police. Sometimes police informants, by using the threat of
police harassment, try to get illegal favors from people. It is widely known that the Police,
probably in order to suppress their inefficiency, try to emphasise on the wrong information
provided by informants in order to complete their investigations and make arrests.

For ensuring justice, in the case of crimes committed by police personnel, it is not proper to
assign one police officer to investigate human rights abuse or crimes committed by another of
the same Thana. Unfortunately, this is being done, which has raised questions about the
credibility of such investigations. An independent police investigation unit is essential in this
regard.
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A general sense of distrust against police prevails among people. This is a dangerous trend. Even
if a person dies of physical complications like cardiac arrest any other disease or for any reason,
and he/she comes in contact with police before death, this leads people to believe that the death
must have occurred due to some method of torture or other such physical behaviour of the
police.

The political identity of victims of human rights abuse plays an important role in police
investigations. If the victim is an ordinary human being, police take more time to investigate the
matter than if the victim had a political identity or association. This also plays an important role
in the media reporting of such incidents. Torture or harassment of a politically important person
gets more media attention than the death of a common man.

Several psycho-social reasons have been revealed behind the crime of rape perpetrated by
police. One reason for this crime is that many police officers have to stay in the workplaces for a
long time without their families, who live in some other part of the country. The excessive
burden of work and lack of healthy social and recreational life force some of them to commit
such abuses. Some such police-offenders have an inherent trend of committing sexual offences,
which need psychological assistance. The absence of gender orientation and training is also
responsible for mistreatment of women by police.

In some instances, the place of occurrence also becomes important. Police may torture an
individual in the police station, but that individual dies in hospital or at home. Police tend to
avoid responsibility on the grounds of place of death. In other cases, a victim may have been
brought to the police station after a severe mob beating. The police then have to take
responsibility of his death in the police station, although that individual may not have died due
to police torture but due to mob beating.

Police abuse of the human rights of individuals also cause suffering for the families of the
victims. The families do not always get the opportunity to be provided with the appropriate legal
or other assistance for themselves or the victims. If the victim is the only earning member of his
family, it becomes difficult for his family to survive in case of death or hospitalization or
incapacity of the victim to earn a livelihood.

Sometimes police get involved in family or community conflicts and a play partisan role.
Generally some members of the concerned family or community involve the police to protect
their own interests. In such cases, police take the opportunity to cause human rights abuse for
their own illegal gains - financial or otherwise. Misinformation and misinterpretation of
available information make such a situation complicated for police to investigate.

The death of some innocent individuals by the Rapid Action Battalion (RAB) was another
severe human rights violation in 2004 and 2005. Although killing in so called "crossfire’ by RAB
was confined to listed and notorious criminals since the inception of RAB operations, Odhikar
fact-findings revealed that some of the people killed by RAB were allegedly innocent and they
were killed simply based on wrong information. Similar wrongs were committed by other law
enforcement agencies. To save face, Police have a tendency to implicate such victim falsely in
other cases.

Post-mortem reports of dead victims is one of the more reliable ways to establish the reason for
the death of any victim. But the physicians who do the post-mortem of victims do not want to
share the reports, except to police and official authorities.
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Chapter 5

Recognising the need for laws to
protect victims and witnesses

alleged police atrocities and instances of torture, Odhikar has confirmed that there is an

urgent need to protect victims and witnesses of criminal acts. In order to carry a
criminal incident forward to insure justice is done, the statements of victims and witnesses play
vital roles. If the victims and/or witnesses and their familiy members are intimidated by the
perpetrator or members of his family, if the police seem inattentive and unsympathetic and
insensitive to those who come to them seeking to lodge complaints and GD's, how is justice to
be brought? Furthermore, it was found that there is hardly and provision for police protection -
execept for the rich and politically connected. Bangladesh has no specific law availing
protection to victims and witnesses and further research at Odhikar has shown that the situation
of this group is similar in the rest of South Asia.

Q fter three years of constant monitoring of police activities and fact finding missions into

As a result, Odhikar recognised the need to hold a regional discussion meeting on victim and
witness protection and invited guest speakers from India, Pakistan, Nepal and Sri Lanka to join
in. The meeting was held on 01 October 2005 at the BRAC Centre Inn in Dhaka and was titled
"Victim and Witness Protection under National Legal Regime: South Asian Perspective."”

A detailed report of the meeting, along with the transcript of the discussions is given here.

A. Programme Schedule
* Inaugural Session: (10:00 AM-11:00 PM)
Presided by Dr. Tasneem Siddiqui, President, Odhikar
Working together: Three years of AED-Odhikar cooperation
Ms. Susan Ward, Chief of Party, BHRAP, AED

Thematic presentation: Victim and Witness Protection under national legal regime: South Asian
perspective
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Mr. Justice Tariq Ul Hakim, Honorable Judge of the Supreme Court of Bangladesh

Address by the Special Guest Mr. A. F. Hassan Ariff, Senior Advocate, Supreme Court and
former Attorney General for Bangladesh

Address by the Chief Guest Mr. Justice Syed J.R. Mudassir Husain, Honorable Chief Justice
of Bangladesh

* First Working Session: (11:15 AM -01:00 PM)
Presided by: Mr. Farhad Mazhar, Columnist, Alternative Development Activist
Country Paper Presentation

1. Mr. Arafat Amin, Researcher Odhikar
2. Dr. Saeed ur Rahman, South Asia Forum for Human Rights (SAFHR), Pakistan.
3. Prof. Buddhadeb Chaudhuri, CARID, India.

Discussants:

1. Justice Sharif Uddin Chaklader, Honorable Judge of the Supreme Court of Bangladesh
2. Mr. A.S.M. Shahjahan, Former IGP and former Advisor, Caretaker Government

3. Professor Dr. C.R. Abrar, Dept. of International Relations, University Of Dhaka

4. Dr. Shahed Zia, Human Rights Defender, Pakistan

{HeciieEion .".1:.':-.-'-_':1II:£ an
win and Witness Profection under national legal regirhe:
South Asign perspeclive
Oetober 01, 2005
BRAC Centre NN, Dhaka

Organized Fg -"'|I1 ar
| by: Academy for Educe ,- .

Chief guest, Chief Justlce of Bangladesh Syed J.R. Modassir Hosain (centre), Special guest Justlce Tarikul Hakim
(left), Senior Advocate of the Supreme Court A.F. Hassan Ariff (right) in the Odhikar discussion meeting.
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* Second Working Session (2:00-4:00)
Presided by: Syed Fahim Munaim, Managing Editor, The Daily Star

Country Paper Presentation:
1. Mr. Subodh Pyakurel, Chairperson INSEC and Board Member, SAFHR, Nepal
2. Mr. Rukshan Fernando, Sri Lanka

Discussants:
1. Dr. Asif Nazrul, Professor, Faculty of Law, University of Dhaka
2. Mr. Magsoodul Haque, Cultural Activist and Columnist
3. Mr. Syed Nurul Alam, Executive Director, South Asian Partnership (SAP)

* Adoption of Recommendations and Future Action Plan (4:00-4:30 pm)
Moderated by: Mr. Subodh Pyakurel, Chairperson INSEC and Board Member, SAFHR, Nepal
Closing Session (4:30-5:00 pm)

Presided by: Mr. A. F. Hassan Ariff, Senior Advocate, Supreme Court and Former Attorney
General for Bangladesh

Special Guest: Mr. Gene V. George, Mission Director, USAID, Bangladesh
* Vote of Thanks: Dr. Tasneem Siddiqui, President, Odhikar.
Refreshment (5:00-5:30 pm)

B. Transcript of the Proceedings
i. INAUGURAL SESSION

Dr Tasneem Siddiqui: On behalf of Odhikar, | welcome you all to today's discussion meeting,
"Victim and Witness Protection under National Legal Regime: South Asian Perspective".

This is a part of an ongoing programme that Odhikar has undertaken with its human rights
partner, the AED. Today's meeting is particularly important and from the title it is quite evident
that the issue of victim and victim protection under the national legal regime in South Asia needs
to be urgently reviewed. | must say, in the human rights discourse of the South Asian countries,
this topic is extremely relevant and, although we are quite aware of the plight of victims and
witnesses in the region, this issue is hardly ever put openly on the discussion table.

We are very proud that today, as the Chief Guest, we have Justice Syed JR Mudassir Husain,
honorable Chief Justice of Bangladesh. We also have with us Justice Tariq Ul Hakim, honorable
Judge of the Supreme Court of Bangladesh, and Mr AF Hassan Ariff, Senior Advocate of the
Supreme Court and former Attorney General for Bangladesh. Ms Susan Ward, Chief of party,
AED, is also present with us at this session. On behalf of Odhikar, I thank you all for being here.

Before we start, | just like to highlight on the major areas in which Odhikar has been working
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for more than a decade. Although we concentrate particularly on civil and political rights, we
have, | think, also worked in various other related human rights issues from time to time. If you
think of issues such as the abuse of Section 54 of the Code of Criminal Procedure, jail reform,
the situation of children and women in jail, custodial death, impunity, torture and all other
important issues related to the human rights and establishment of civic and political rights in
Bangladesh, | think Odhikar is in the forefront in the major movement for change, improvement
and reform. In particular, 1 think we have all right to be proud that it was because of our data and
resources and discussions on the issue of children in jail, that the number of children who were
incarcerated therein were taken note of and removed and jail reform took place last year.

The issue that we are discussing today has two major targets --witnesses and victims. Any
innocent victim, who suffers direct and indirect threat of physical, emotional and financial harm
as a result of a commission of crime, should be protected by criminal justice. Therefore, the term
"victim™ also includes the spouse, legal guardian, parent, child, sibling or family members of any
victim.

Again, a witness is someone who has information or evidence concerning a crime and provides
information regarding the knowledge to a law enforcement agency. Their statements are vital
evidence and it is crucial that they too be extended protection from external threats to person or

property.

Our understanding that in a very economically advanced country, victim and witness protection
can be ensured, has become old-fashioned. Even given the socio-economic status in South Asian
countries, 1 would say, this particular aspect of judicial legislative and legal system is possible to
some extent but has not been discussed in great detail. Rule of law has not taken root properly.

On this note, we will start today's programme and | request our working partner, Ms Susan Ward
to say a few words about the 3 years of Odhikar and AED cooperation.

Susan Ward, Chief of Party, AED: Mr Justice Husain, Mr Justice Hakim, Mr Ariff, Dr
Siddiqui, distinguished guests, good morning. In is an honor for me to join all of you and
Odhikar today at this discussion on victim and witness protection under a national legal regime.
I represent AED, Academy for Educational Development, an international NGO, with
headquarters in the USA and activities throughout Southeast and South Asia and many other
countries in the world.

In Bangladesh, we manage the human rights advocacy programmes. BHRAP-USAID funded
initiatives to foster and advocate for a national environment in Bangladesh that respects human
rights and protects vulnerable groups, especially women and children, from human rights
violations. We support efforts of Bangladeshi NGOs like Odhikar that lead to systematic
changes in the way human rights are perceived by the citizens and leaders and the way they are
incorporated into the policies of everyday life.

We are currently working with 15 NGOs advocating for human rights programmes in 61 districts
throughout the country. We focus on issues primarily in violence against women in Bangladesh,
children's rights, prevention of human trafficking, and access to justice. We support NGOs'
technical assistance outreach in capacity building.

Odhikar is one of BHRAP's earliest grantees and unique among our partners' because of its sole
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focus on legal agencies and human rights. As experts and defenders of human rights, 1 don't
have to tell any of you the great importance, sensitivity and risk involving human rights
violation by law enforcement agency. ldeally, human rights should be a top priority for law
enforcement agents and a consideration in all actions we take. Unfortunately, this isn't really the
case anywhere.

In Bangladesh, an emerging democracy with serious resource constraints, high levels of
corruption, and a political and legal system that is not really well equipped or willing to deal
with human rights violation, it is especially important that citizens' political and civil rights are
carefully safeguarded. Transparency International in Bangladesh has repeatedly identified the
law enforcement agency as the most corrupt institution in the country. The reasons are many and
are quite complicated. But none can justify the abuse of human rights violation either by a law
enforcement agent or an institution.

BHRAP support for Odhikar is based on our belief that it is a government's responsibility to
protect the human rights of its citizens. And the government is obligated to live up to its
international commitments to enforce the law and to ensure the human rights.

We also believe that a citizen in a democracy has the obligation to hold the government and its
agencies accountable. The work of watchdog groups like Odhikar makes this possible. BHRAP
has supported Odhikar's investigation, research and publication in human rights violation
projects for almost 3 years now. Through this project Odhikar monitors 12 police stations in and
around the Dhaka metropolitan area and documents abuses of Section 54 of the Code of
Criminal procedure, Section 86 of the Dhaka Metropolitan Police Ordnance, and under the
Special Powers Act 1974 - both of which allow arrest and detention without a warrant or order
from a magistrate, on 9 different grounds for up to 24 hours. And both of which are sources of
significant controversies.

A section of the guests present in the discussion meeting
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Through the BHRAP project, Odhikar also conducts fact-finding missions and reports on human
rights violations, including arbitrary arrest and detention, torture in remand and other forms of
physical and verbal abuse committed by the law enforcement agency. Results of the activities
are regularly documented and disseminated to the media and directly to the relevant government
officials, agencies and ministries.

Odhikar's police station monitoring, it's investigations of abuse and advocacy of initiatives have
already gone through the report's highlighted specific cases--and the need for systematic reports
raising awareness among the general population and bringing pressure to bear on policymakers
and government official has been recognized and applied. For example, last year the Dhaka
Metropolitan Police institutionalized a Code of Conduct, something that Odhikar and other
human rights group advocated for. Odhikar's monitoring and fact-finding investigations had led
to complaints registered by police, charges being followed up and other actions to help
individuals to get access to justice and hold those responsible for human rights violation
accountable.

BHRAP partners are all engaged in some forms of advocacy. They work on advocacy to tackle
the human rights issues on a variety of levels in communities, in media, among policymakers
and government officials. Common and critical to all of these issues, no matter how varied they
may be, is a need of solid and reliable data. Police monitoring is an excellent source for securing
just this type of information. The information Odhikar provides through police monitoring and
investigation is used by national and international groups analyzing human rights in Bangladesh
and is extremely valuable for media reporting on human rights violations to highlight corruption
and also to show the challenges and constraints facing law enforcement agents so that the
effective and necessary reforms can be implemented. The focus of today's meeting on victim and
witness protection is chosen by Odhikar, based on a need identified by an ongoing monitoring
and investigation process.

BHRAP is proud to work with Odhikar and we look forward to seeing them further their
advocacy and take their monitoring investigation and documentation on human rights violation
the next step. To provide primary data on human rights abuses, to catalyze, to lobby for reform
needed, to provide a solid foundation to increase respect for human rights and to ensure that law
enforcement agencies are in the frontline of the defense of the human rights violation, the work
of organizations such as Odhikar are vital.

So, I'll just close by congratulating Odhikar on their important and difficult work, not only with
BHRAP in the last 3 years, but since their inception in the last 10 years. | am very much looking
forward to participating in today's discussion. Thank you.

Tarig Ul Hakim, Honorable Judge, Supreme Court of Bangladesh: Odhikar, with the
support of the Academy of Educational Development of the US Agency for International
Development, has been, for a long time, monitoring incidents of human rights abuses. One of
their findings is that victims and witnesses continue to remain in an environment of insecurity
and uncertainty, even after they take recourse under the protection of law. The laws in
Bangladesh do not have any specific practice for providing protection to victims and witnesses.
Victims are threatened of dire consequences by the perpetrators of crime if they file cases
against them. Similarly witnesses do not come forward to provide evidence against offenders
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due to insecurity providing protection to victim and witnesses is essential to ensure justice and to
address human rights violations. Lack of evidence caused by lack of interest from victims and
witnesses to provide evidence due to lack of protection and insecurity results many perpetrators
of human rights violations go unpunished. Odhikar has been advocating for long time for a legal
regime for victim and witness protection and trying to draw the attention of government policy
maker to this issue.

Human rights activists from other South Asian countries have come here today to discuss the
scenario of victims and witnesses protection in the countries of this region and to formulate
comprehensive recommendation for the South Asian perspective.

A victim is someone who has suffered direct threat physically, emotional or financial harm as a
result of the commission of a crime. In any democratic and civilized social system victims of
offences ought to be given protection. Such protection should be given to them not as a mere
charity but as an outcome of one of their rights. Other rights of the victims may include to be
treated with dignity and respect, the right to be protected from intimidation from harm, the right
to be informed about the criminal justice process and so on.

A witness is anyone, on the other hand, who has information or evidence concerning a crime.
For proper investigation of an offence and conviction of the perpetrators of crime, the witness of
an offence should be guaranteed protection as well as given certain rights.

These may include the right to protection from intimidation and harm, the right to be informed
concerning the criminal justice process, the right to reparation etc. Unfortunately, apart from a
few provisions in specific statutes, there is no legislation guaranteeing any right to protection.
The Code of Criminal Procedure 1988, the Evidence Act of 1872, the Children's Act in 1974,
Acid Crime Control Act 2002, Women and Children repression Prevention Act 2000 (amended
in 2003) specify certain provisions to ensure victims' protection.

Under the Code of Criminal Procedure victims may file a denial -- a naraji -- petition in relation
to the final report of the police. Victims also have the right to submit evidence and to make
submission to the magistrate. A victim, however, cannot claim compensation in criminal
proceedings. A court hearing a criminal case has the discretion, however, to order compensation
when imposing a fine as a sentence or part of a sentence by relying on Section 545-1(B) of the
criminal procedure court.

Under sections 151, 152 of the Evidence Act 1872, the court has the discretion to forbid any
question which appears to it to be intended to insult or annoy, or a question, though proper,
appears to the court needlessly offensive in form. The Children's Act 1974 describes certain
rights for children. Section 12 specifically requires the certain persons should not be in court
when a child is examined as a witness. Section 17 similarly prohibits the publication of anything
disclosing the identity of a child involved in cases.

Under the Women and Children Repression Prevention Act 2000 (as amended in 2003) the
victim and witness' right to trail in camera, safe custody and right to privacy, has been
recognized by the law. Section 14 puts restrictions in the matter of disclosure of the identity of
the repressed woman and child in news media. Section 9 of the Acid Crime Control Act 2002
entitles victim's compensation from the accused. Furthermore, Section 28 of the Act gives the
Tribunal absolute power to decide the necessity of custody of victims irrespective of their
consent.
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Recently, the High Court Division, in the case of Tayazuddin and Another vs. The State, a case
relating to the crime of acid burns, recognize the government's duty to protect and safeguard the
rights of its citizens, including victims and witnesses of offences. The court stressed on the right
of a victim to have a fair trial and noted that it is to see that a victim of a crime can have a fair
trial without fear and insecurity.

In the case of Al Amin and others vs. The State (51DLR, High Court Division, pg 154), the
court observed that the object of sentencing should see that the crime does not go unpunished
and the victim of crime as well as the society has the satisfaction that justice has been done.
Court must not only take into account the rights of the criminals but also the rights of the victims
of the crime and society at large while considering appropriate punishment.

The topic chosen for deliberations today has wide ranging ratification. | commend the organizers
for making this effort and wish the participants all success. Thank you.

AF Hassan Ariff, Senior Advocate, former Attorney General for Bangladesh: This subject is
something that South Asian countries have been discussing for quite some time, including a
consensus to have a common protocol for the SAARC. A comparative study has shown that the
justice system in our country in the South Asian region is more flawed not because of lack of
statutes, but because of lack of procedure of laws, for lack of emphasis in certain areas which
have recently cropped up in the justice delivery system, in particular criminal justice delivery
system.

As Justice Tarig Ul Hakim has pointed out, the objective of the criminal justice system is to
ensure equilibrium in the society, that the offender in a crime does get justice in the sense that he
is not able to repeat the same crime. It is the responsibility of the court of justice to take the
offenders out of the society and seclude them in prison so that the society is free from the
activities of such an offender.

We read in the newspapers almost everyday that another victim has been threatened or
intimidated by the offenders. This is, in fact, not a small offence or small crime; this is a great
crime because this is putting a spanner in the works of the judiciary system. You start with
complaint; you will meet witnesses that will give you documents that will support your
complaint. When the law enforcement agencies go for investigation, they will not only ask you
about the complaints but also gather information for purpose of making an arrest. For effective
prosecution, he needs witnesses. Then again at the prosecution stage, trial stage, the court will
not convict an offender merely because complaints have been launched against him, the court
needs evidence that the offence has been committed by the person against whom the complaint
has been made. The court will need witnesses.

A witness plays a vital role, especially the first witness- the victim himself or herself. If these
witnesses and victims are kept away from the court, then the whole system fails. The court is
unable to convict, the prosecution is unable to prosecute, and the investigating agencies are
unable to investigate. And as a result, the number of unpunished offenders swells in the society.
And we perhaps in Bangladesh are feeling the crunch of it. The number of criminals moving
around in the society has reached an unbearable situation, making an unbearable atmosphere. We
generally call them terrorists, though not of an international dimension but in our context.
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We are in such a situation that you cannot hold a wedding ceremony unless you buy peace with
the local terrorists--this is a fact, a reality in our society. So, we need to do something. The
judiciary and the legislative must do something together so that the offenders face trial without
intimidating the victim and the witness. And that is what we have been trying to evolve a legal
system to make some improvement in the law, some addition, alteration or amendment in the
law, so that witnesses and victims may get protection.

There are innumerable instances where convictions could only be obtained after the victim or
witness could approach the higher authorities. This is not possible for each and every citizen of
the country. So, we need a legal system where the victim and witness get protection
automatically. Protection does not mean merely escorting her/him, from the house or residence
to the court, but a system where the offender will face an additional punishment for intimidating
or threatening the victim or witness. And the punishment should be so stringent and adequate in
terms of compensation that would have a deterring effect - that is, it would deter the perpetrator
and his family and friends from intimidating and threatening victims and witnesses.

We have among us honourable judges and | hope they will make some recommendations that
will ultimately pass on to the government and legislators so that the criminal justice system can
really give benefit to the society at large. It is ultimately the human rights of citizens that are
affected if we do not give this protection. | have a right to justice, the right to have access to
justice. No one can take this away from me.

This, access to justice does not mere mean access to court and police protection. Access to
justice means that the justice delivery system must work efficiently and independently and
threats and intimidation are hindrances that need to be removed.

Chief Justice of Bangladesh, Syed J. R. Mudassir Husain: Respected Chairperson of this
function, distinguished guests, members of the media, ladies and gentlemen present, Assalamu-
Alaikum and Good morning to you all. | fell very honoured to be here at the inaugural session of
a discussion meeting on a very important subject. | offer my heart felt thanks to both the
organizers and supporters for holding this timely discussion meeting on an extremely pertinent
subject.

In the present millennium the fast changing domestic, regional and global scenario in terms of
emergence of new norms, the openness of economy, advancement of science and technology and
digital revolution in communication systems have posed more challenges to the justice delivery
system than ever before. Crime is an inevitable, general aspect of every society. In the present
situation of the world, it is clear that rapid social changes are giving rise to greater criminal
activities which must be over come by the law in the criminal justice system.

In our criminal justice administration, we face various problems and difficulties; however,
certain amendments have already been made and attempts are also being made for further
amendment in certain areas. In the present scenario, the provisions for the protection of
witnesses and relief given to the victims that existing in our criminal justice system cannot be
said to be adequate. For successful prosecution and administration, there is need for a long term
structural solution to secure the safety of the witnesses and the right of the victims to have legal
claim for damages and compensation against the illegal wrong done to them; and these are to be
regarded as their human rights as well as their legal right. I think these rights should be protected
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Participant from Nepal Subodh Pyakurel speaking in the working session. He is flanked by Rukshan Fernando from
Sri Lanka and Syed Fahim Monaem, Managing Editor of the Daily Star

under a legal framework.

The victims of crime and those who witnesses criminal offences are vitally important for the
proper administration of criminal justice. The guarantee of protection to the victim witness as
well as other witnesses is not only for the ends of justice but also for peace and the stability of
the country. Our judicial activist role should be conducive to the eventual access to the justice
for all those who require it regardless of their means of standing.

It is heartening to note that our courts are not lacking behind to assume jurisdiction and grant a
right of redress to an applicant who alleges a violation of any right, despite the absence of
legislative provisions regulating such right. | do believe that a fruitful discussion and
deliberation among the participants will bring about a new dimension on the subject.

With these few words, | wish the grand success of this workshop. Once again | thank all of you
for giving me a patient hearing.

Tasneem Siddiqui: It seems that we are going to have a stimulating discussion today. We heard
Susan Ward highlight Odhikar's cooperation with AED and she showed that the information that
Odhikar provides through its police monitoring and fact-finding work is used by national and
international groups in analyzing human rights in Bangladesh. And it is extremely valuable for
media reporting on human rights violation. These reports also show the constraints and
challenges faced by law enforcing agencies and officials and how effective measures may be
taken for reform. Odhikar brings the whole agenda forward by such fact-finding and reporting.

Our second speaker, Justice Tarig Ul Hakim, also highlighted on protection as a part of rights.
Giving charity to an individual who is a victim or witness does not fulfill protection. It is part of
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the whole judicial system. Ensuring the protection of victims and witnesses as a part of right is a
part of the enforcement of rule of law in any South Asian context. We have heard our honorable
former Attorney General, Mr. Hassan Ariff, highlight the common protocol for the protection of
victims of witnesses of the South Asian region. He has also dwelt on the need to broaden the
scope of protection from just escorting the witness to the court to providing all kinds of support
during the whole period. We are also thankful to our Chief Justice for his views and
recommendations for effective access to justice for all through the legal system in Bangladesh.

Today we have among us legal experts from Bangladesh, members of civil society and those
who are working on human rights in South Asia. Before ending this inaugural session, I will just
let you know that we will be hearing Mr Arafat Ameen who is a researcher of Odhikar, Mr.
Saeed ur Rahman from South Asian Forum for Human Rights, Pakistan, and Professor
Buddhadeb Chowdhury from the Department of Anthropology, Calcutta University, who will be
representing CARID India. We also have Mr. Subodh Pyakurel from Nepal and Mr. Rukshan
Fernando from Sri Lanka who will enlighten us on the situation of victims and witnesses in their
countries. With this, 1 would like to end the inaugural session. Thank You.

First Working Session:
Presided by: Mr. Farhad Mazhar, Columnist, Alternative Development Activist

Country Paper Presentation
4. Mr. Arafat Amin, Researcher Odhikar
5. Dr. Saeed ur Rahman, South Asia Forum for Human Rights (SAFHR), Pakistan.
6. Prof. Buddhadeb Chaudhuri, CARID, India.

Mr. Farhad Mazhar: Welcome to all to the second session. In this session, we will learn about
the situation of victims and witnesses in South Asia and whether there are any laws protecting
them and their rights. We begin this session by hearing from Arafat Amin, a lawyer and human
rights activist.

Arafat Ameen, Odhikar: My paper involves the position of victims and witnesses in
Bangladesh and how they suffer from intimidation.

Efficiency of output or impact with regard to criminal cases to a considerable degree depends on
the system of security guarantee of victim, witness, suspect, defendant and the officials dealing
with the criminal case. Such system shall become effective in case of encroachment upon or
threat to life, health or property aimed at prevention of their obligations as well as official and
civic duties fulfilling in the area of legal procedure.

In Bangladesh where organized crime seems to more and more threaten national security the
issues of protection of criminal procedure participants from criminal trespass are of particular
importance. Finding of truth with regard to criminal case becomes problematic due to the fact
that witnesses and victims fearing violence over them and their relatives as well as direct or
implied threats avoid participation in investigation and consideration of cases. In recent years
growth of number of unlawful encroachments upon life, health and property is observed.
Threats, intimidations and unlawful acts are applied towards the members of their families.
Criminal impact also takes place with regard to judges and officers of law machinery who
investigate criminal cases.
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Witness intimidation includes threats against the victims of crimes strikes at the root of the
criminal justice system by denying critical evidence to police investigators and prosecutors and
by undermining the confidence of whole communities in the government's ability to protect and
represent them.

Two forms of witness intimidation are hampering the investigation and prosecution of crime
throughout Bangladesh:

& overt intimidation, when someone does something explicitly to intimidate a witness; and

= implicit intimidation, when there is a real but unexpressed threat of harm, as when rampant
gang violence creates a community-wide atmosphere of fear. Most overt intimidation occurs
only when there is a previous connection between the defendant and the victim, and when they
live relatively close to each other.

It is very difficult to ascertain the precise extent of witness intimidation in Bangladesh, because
no scientific research has been conducted on the problem yet. But it is agreed that witness
intimidation is widespread, that it is increasing, and that it seriously affects the prosecution of
violent crimes.

Intimidation -- whether of an individual or a community -- may involve the following tactics:
& physical violence,

= explicit threats of physical violence,

= implicit threats,

& property damage, and

& courtroom intimidation.

Attempts by gangs or drug dealers to promote community-wide non-cooperation may include
the public humiliation or assault, or even execution of victims or witnesses (or members of their
families), as well as isolated public acts of extreme brutality that, intentionally or
unintentionally, terrify potential witnesses.

High incidence of threats of physical violence against victims, witnesses, and their families is
present in the society. Threats are much more common than actual violence but that threats were
often just as effective in deterring cooperation because in gang- and drug-dominated
communities these threats are credible. Threats against a victim's or witness's mother, children,
wife, or partner were cited as being particularly effective forms of intimidation.

A third common form of intimidation, reported in almost every jurisdiction, involves indirect
intimidation, such as gang members standing outside a victim's or witness's house, nuisance
phone calls, and vague verbal warnings by the defendant or his or her associates. Only slightly
less common than the three types of intimidation described above is intimidation involving the
destruction of property: drive-by shootings into a witness's house, fire-bombing, burning of
houses, hurling bricks through the window of home, and other types of violence.

Another common form of intimidation occurs when friends or relatives of the defendant direct
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threatening looks or gestures at a witness in the courtroom or courthouse during a preliminary
hearing or a trial. Court-packing by gang members is a particularly effective form of
intimidation. Gang members may demonstrate solidarity with the defendant -- and make clear
their readiness and ability to harm the witness -- by wearing black (symbolizing death), staring
intently at the witness, or using threatening hand signals. If judges and prosecutors do not
understand the meaning of certain gestures or other nonverbal threats, they may fail to address
these explicit attempts to intimidate the witness. In other cases, the judge may be aware of what
gang members are doing but feel that ejecting these individuals from the courtroom would
violate their right to freedom of expression or the judiciary's duty to provide an open trial.

Less common forms of intimidation include economic threats (in domestic violence or fraud
cases) and threats concerning the custody of children, deportation, or the withholding of drugs
from an addicted victim or witness or from addicted members of his or her family.

Some reasons for recent Increase in Intimidation in the country include the following:
= a profound lack of respect for authority,
= the expectation that their own lives will be brief or will be lived out in prison,

& a sense of powerlessness and social inadequacy that can lead to the formation of gangs or
neighborhood crews,

= the ready availability of very powerful firearms,

= a willingness to use those firearms for almost no reason or in retaliation for the most minimal
slight to their extraordinarily fragile egos, and

= lastly, and ironically, the increased penalties being imposed on those convicted of violent
crime, which can raise the stakes of a prosecution."

Certain types of individuals are more likely than others to engage in witness intimidation or to
be its targets. It is suggested that, if witness intimidation is known to be aggressively prosecuted
in a jurisdiction, the primary intimidators will most likely be the gang, family, or friends of the
defendant rather than the defendant himself. Even in the absence of aggressive prosecution,
intimidation in gang-related cases is rarely carried out by defendants themselves; other gang
members usually take on this responsibility. Gangs may also be ruthless in their self-protection:
sometimes a gang member who becomes a defendant is seen as a potential threat to the gang and
is therefore targeted for intimidation or execution.

Anyone is a potential victim of intimidation; there are some factors that increase the chance that
a witness will be intimidated:

& the initial crime was violent;

= the defendant has a personal connection to the witness;
= the defendant lives near the witness; and

& the witness is especially vulnerable

= residents of gang-dominated neighborhoods often fall into more than one of these categories,
greatly increasing their exposure to intimidation.
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Incarcerated witnesses and juvenile witnesses are also especially vulnerable to intimidation.

Witnesses who are in jail or prison are easily identified by offenders (who may themselves be
either inside or outside the facility), and because they cannot hide, they are easy prey to other
inmates, including the defendants in the case at hand or defendants' associates or family
members.

Juveniles are another especially vulnerable group because they are often less able or less willing
to take precautions against being located by would-be intimidators, and because they are more
susceptible to family or peer pressure not to testify. Juveniles may endanger themselves by
contacting old friends and visiting old neighborhoods.

Despite the diversity of individuals associated with witness intimidation, most explicit
intimidation occurs only when there is a previous relationship or other connection between the
defendant and the victim and they live relatively close to each other. Prosecutors and police
agree that the most dangerous time for a witness is between the arrest and the trial of a
defendant. Although there was some variation by jurisdiction, in general, as the trial approaches,
the victim or witness becomes a more likely target, and the long trial delays experienced in most
jurisdictions allow ample opportunity for intimidation. The second most dangerous period for
victims and witnesses is during the trial itself. Very few intimidation attempts are made at the
scene of the crime (although violent crime is in itself intimidating) or at the time of arrest.
However, in cases involving community-wide intimidation, the witness may feel endangered
from the moment he or she is aware that the crime is gang-or drug-related.

The Criminal Procedure Code 1898 of Bangladesh is absolutely silent about the protection of
victims and witness in Bangladesh. Besides no law relating to the protection of witnesses yet
been enacted till today. In spite of the increasing rate of crimes in the country the legislators did
not adopt any measures to protect the victims witnesses. It is necessary that we should take
appropriate steps to this matter. Besides that building of effective system of witnesses and
victims protection is impossible without respective organizational, resource, information and
other types of this activity support. Organizations of state protection of criminal proceeding
participants include conceptual matters of administrative nature, resource and information
support of state protection; if the matters remain unresolved it will be impossible to bring the
above into practice. These issues relate to formation and support of activity of special sub-units
called upon to realization of security resources; organization of interaction of these sub-units and
inquiry, investigation, public prosecution and court authorities; functioning of social and legal
system of protection of criminal proceedings participants; set up of special funds for assistance
to victims of unlawful acts and other problems of administrative level. Their successful solution
in many respects predetermines success of public defense of subjects of procedural criminal
relations as a whole. Without implementation of the said provisions, without a due basis for
protective activity with regard to participants of criminal proceedings there is no point to speak
about effective operation of the system of their protection.

Farhad Mazhar:Thank you, Arafat, | think we already have an excellent empirical context to
start discussion about possible legal regime for victim and witness protection. I think he already
explained the nature of intimidation, methodological difficulties of assessing how we are going
to check the intimidation and also the lack of protection of witness and victim and also some
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concrete suggestions to how to discuss about that. Now | request Dr Saeed ur Rahman from
Pakistan to present his paper.

Saeed ur Rahman, South Asia Forum for Human Rights, Pakistan: | think Mr Arafat has
already elaborated the problem we are facing in Pakistan in his presentation, since the situation
is similar to Bangladesh. In Pakistan, we don't have any system to protect the victims and
witnesses. And on top of that, we have a system--which | am going to discuss later--which
convicts a victim into a criminal. I'll also provide some background of why we don't have a
system of witness and victim protection.

Pakistan inherited the legal structures of the British Empire in 1947 and, therefore, had a legal
regime that followed the structures of the Common Law system. Alongside this system existed
other systems of justice dissemination such as the jirga System of the Federally Administered
Tribal Area. The local traditions of distributing justice were also practised, but without an
explicit approval from the state: for example, the system of panchait in the villages of Punjab
and the Vadera acting as the judge in Sindh. These different legal systems co-existed within
Pakistan at the time of its inception and continue tody in different forms.

The tribal system of justice operates in areas collectively labelled the 'Federally Administered
Tribal Areas'. The State of Pakistan has no legal jurisdiction over these areas, except in the form
of the Office of the Political Agent, who is a representative of the Federal Government and
mediates between the Tribal Areas and the Government. The tribes are constitutionally and
jurisprudentially free to conduct their own legal and social practices except when they have to
interact with the Political Agent. The Political Agent administers government subsidies to the
tribes and the arrival and departure of people to and from the tribal area. The rights of a victim
and/or a witness under the tribal legal system are controlled by the jigra (assembly) system. The
Chief of a Tribe heads a jigra and the Political Agent is the adjudicating authority. The jigra
comprises of prominent people and elders of the tribe who pass judgement on civil and criminal
proceedings. The rights, suitability to testify, and the safety of a victim or witness are determined
by the consensus of the jigra. This is a parallel legal system and has so far successfully resisted
all forms of modernisation.

Another parallel legal system in Pakistan is the Shariah Law. The Islamic legal system was
introduced by the Martial Law regime of General Zia ul Haqg. In February 1979, Zia ul Haq
started the process of his brand of 'Islamisation’ of the Legal Regime in Pakistan by introducing
the punishment of flogging. This was the background for the promulgation of the Hudood
Ordinance in 1979. Under this legal system, a number of human rights were severely curtailed
and/or eliminated. For the first time in the history of Pakistan's legal structures, sexual
intercourse outside marriage was criminalized. This Ordinance obliterated the difference
between sexual intercourse with consent and rape and converted both into offences (zina and
zina-bil-jabr) respectively. According to this legal system, it was possible that a (female) victim
of rape could report the rape and, if unable to provide sufficient supportive testimony, be
convicted of sex without marriage. The legal requirement of four adult Muslim males of good
character as witnesses of the act of rape virtually eliminated the possibility for the victims of
rape to seek redress. The distinction between the victim and the criminal was erased. In this legal
regime, where the distinction between the victim and the defendant is arbitrarily determined, it
becomes difficult to speak of the rights of the victim and witness protection.
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Working session proceeds on. Farhad Mazhar, alternative development activist of Bangladesh speaking. He is
flanked by Odhikar Researcher Arafat Ameen and Buddhadev Chowdhury from India

The safety of the accused involved in apostasy or blasphemy, though legally guaranteed
throughout the trial, is not socially guaranteed. Many accused persons have been extra-judicially
killed. In some cases, this has happened outside the court after the release. The law that makes
the arrest and trial mandatory of a person accused of blasphemy was added through an
amendment to the existing blasphemy law found in British Common Law. Clause 295 (c) of the
Pakistani Penal Code is a violation of the basic human rights of freedom of opinion, belief and
expression. Many non-Muslims, such as Christian and Ahmediyyas, have been accused of
blasphemy even though their religious beliefs are based on the non-acceptance of the Islamic
faith. In this legal framework, a basic human right, the right to freedom of belief, can also be
converted into a criminal act. Difference in faith, when expressed, can easily become a crime.
There is no guarantee of personal safety once a person is involved in this legal imbroglio
because even police officials are biased against the accused in this scenario.

The army in Pakistan enjoys impunity from legal sanctions and punishment. The army chiefs
have often suspended the Constitution of Pakistan itself. Therefore, other than the parallel legal
systems of the Federally Administered Tribal Areas and the Hudood Ordinance and Shariah
courts, a third parallel system of justice - or injustice- distribution exists. With President
Musharraf occupying the dual posts of the President and the Chief of Armed Forces, the army
has increased its control over all spheres of life in Pakistan. As far as the legal sphere is
concerned, a victim of a crime perpetrated by a member of the Armed Forces is not likely to
have access to any system of redress. The most brutal example of the unlimited power enjoyed
by the Armed Forces in Pakistan can be the series of incidents at Okara Farms. The power of the
state when combined with the complete militarisation of the state itself becomes a formidable
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force against basic freedoms and human rights.

Pakistan, with several parallels and mutually conflicting legal systems, remains a poor performer
in the arena of human rights. It is not a signatory to many international conventions, including
the International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights.

The state in Pakistan celebrates its impunity from accountability and legal prosecution and
therefore becomes supra judicial. A crucial question from the perspective of a citizen can be:
how can an ordinary citizen remain legal in a state which itself suspends its own constitution?
The government of Pakistan does not encourage moral behaviour in its citizens because it often
operates without a constitution, with naked power, and by creating many separate domains of
legality within a single national constituency. The government of Pakistan reserves a state of
exception, as far as legality is concerned, for itself. By operating through exceptions and
impunities, the state encourages the citizens to emulate it. As an arbiter of a valid contract, the
state of Pakistan fails to act as a moral agent, it promotes immoral and illegal behaviour in the
citizens. To survive such a state, the so-called "ordinary™ individual often becomes as insensitive
to human rights as the state and, hence, the process of brutalisation of an entire population is set
in motion.

Farhad Mazhar: Thank you Saeed for all the empirical information, analysis and insights into
the gaps inside South Asia regarding the protection of victims and witnesses. Some of the issues
raised are very important and the colonial legacy is common to us all. The problem with parallel
laws is also the question whether the law can function without the multiple existence of the
power. The existence of parallel law in a feudal system where multiple powers are completing
within a state having one constitution and one single regime is quite interesting.

We will now hear about the situation of victims and witnesses in India from our friend, Professor
Buddhadeb Chowdhury of the Department of Anthropology, Calcutta University.

Buddhadeb Chowdhury, Department of Anthropology, Calcutta University: Thank you,
Chairperson and distinguished participants. I must admit one thing at this meeting, | cannot
claim this should be a comprehensive paper focusing on the issues and problems of the victims
and the witnesses so far as India is concerned. But | would just like to share some of my
experiences regarding this issue.

I'd like to start with a recent incident. Two years ago on a cold January night, Joyita Bala Das
was allegedly raped by 5 Border Security Force men. Her husband and eldest daughter, who
witnessed the crime were murdered. With nowhere to go and no one to tell, that 32-year-old
woman found refuge in the unlikeliest of places, the Presidency Jail. Her rapists though roam
free. We had conducted a study on prisoners in jail and we came to know about this incident.
Today Joyita Bala Das is too afraid to even step outside her safe house. She fears she too may be
eliminated. Clutching her 4-year-old daughter's clothes she spends her days like a normal
prisoner of the state. Joyita has been languishing in jail since January 14, 2003. She doesn't,
however, have any hope of life outside. Her case rarely came up for hearing in the past 2 years.
She has been to court only twice. In her first appearance in the Bashirhat Court, she was sent to
Presidency Jail in "safe custody”. Till now she has had just one visitor, her brother Jagadis Das.
Since he could do nothing for her, he stopped visiting.
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Her life is now better than the ordeals she has survived. She claims to be from Bena village of
North 24 Parganas and was married to a Bangladeshi and settled there. The family was on its
way to Bena where they were intercepted by BSF patrol at the border. Joyita, her husband and
two daughters were taken to the BSF's 122 Battalion outpost. Police records show that she was
taken to the Battalion's Assistant Commandant Ronit Kumar Shome and raped not just by him,
but by four others as well. Her husband and eldest daughter who witnessed the incident were
killed. Their bodies were dumped in a punctured country boat and set afloat on the Ichhamati
river. Police found the bodies later.

The police closed the case but never got to interrogate the accused. Joyita helped the police as
much as she could. She showed them the place where she was raped, identified the 5 accused
persons and underwent medical tests. She thought that she could bring the rapists to book. She
was wrong. A few weeks into the investigation, the investigation officer Subodh Chakravarty
wrote to the then 1G BSF, South Bengal, seeking permission to question the five accused
persons. Nothing was heard of it thereafter. In the last 2 years no lawyer has taken up her case.
As a final resort the jail superintendent intended to request the Law Department to assign her a
government lawyer. So, this is the case of a victim.

Now, in India, a victim has a marginal focus in the criminal justice system in which arrest,
prosecution and punishment are included. The police therefore investigate the offence allegedly
to have been committed and charge the accused on its own discretion without any participation
from the victim. Even at this stage, the victim is not given any opportunity for expression on
matters related to bail, quantum of sentence, appeal against inadequacy of sentence or of
acquittal. There is a need, therefore, to increase the level of participation of the victim in the
criminal justice system not only for the well-being of the victim but for also to achieve larger
goal of criminal justice.

It is clear from the laws present in India that the victim has inadequate participation in the
criminal justice system. At the international level victims' rights have been enlisted in the
declaration of basic principles of justice for victims of crime and abuse of power.

Farhad Mazhar: Thank you Buddhadeb Chowdhury for your insights. | am sure your paper
will be taken note of by Odhikar and preserved. | hope the victim you talked about finally gets
justice. We will now hear from Dr. Abrar, who is not only a popular academician but also a
comrade in the human rights arena.

Dr.C.R. Abrar, Department of International Relations, Dhaka University: Thank you
Odhikar for giving me this opportunity. This is a learning process for me. It is also gratifying to
note honorable members of the bench, side by side with jurists, senior government officials,
activists and experts discussing this issue that is so pervasive in this region. I'm no jurist neither
a lawyer. | have been researching on migration with my colleagues at the Refugee and Migratory
Movement Research Unit (RMMRU), and now we have information that 200 migrants came
back to the country empty handed. Most of them know who is involved behind their failed
migration. They have wasted their life because they have to repay the money and they do not
want their family members to face the same problem. The agents are very powerful people but
state is there to help migrants. However, the migrants are too scared to seek help, because the
people involved are capable of doing anything. The returnees tell us: please don't bother us.
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Leave us alone. We will get on with our life. 200 hundred people came back with lot of rage.
They cried for justice. However, later on they did not advance any further family pleas not to get
involved with any more trouble. So, they decided to not to go for justice. Such people are both
victims and witnesses and need protection so that they are no longer afraid to seek justice.

Odhikar has organized a very timely initiative and | would like to congratulate them for such
efforts. Establishment of human rights and restoration of human rights is a multi faceted
struggle. We must realize that even though the state is present, it is not a homogeneous entity. It
contains the oppositions, ruling party, the bureaucracy, the bad elements and the good elements
within the system. We cannot push it all aside saying that we can do without; we have to work
with the state in order to realize the goals and all these exercises.

We have to work to establish human rights. There are also non-state factors and we have to find
ways how to deal with them. These are the criminal syndicates, the gangs who thwart any move
even initiated by the state. We all know that in fear of Kala Jahangir people had to pay extortion
money. Instead of going to the law enforcement agencies, they thought that it was better to pay
the gang and surrender. This is not really a third world phenomenon; there some congressmen
who are also involved with hampering the establishment of rule of law. The papers presented
today are similar and the focus is on the point that there is no such system in any of these
countries to ensure the protection of the victims and witnesses and we are taking this important
message home. It is very nice to hear a judge commenting that the common conception that the
judiciary is conservative may be a wrong conception and that protection of victims and
witnesses is not mere charity but a right. It is one of the finer moments of the programme to have
a pro-active statement coming from the sitting judge.

The issues of rights not to be intimidated, the right to reparation, to be treated with dignity, this
is all very important. The researchers and media and other people involved with victims and
witnesses must respect the privacy and dignity of the person and also of the survivors, their
families, and relatives. There is an obligation on the part of the state to inform the witness what
are the consequences. These important issues have come about to the deliberation of today. At
the end of the day, even though I am a victim, | always try to establish my claim, my right. At
the same time, | am also helping my state to establishing rule of law. So there is responsibility on
the part of the government to take care of me, to give me protection. | think this is very
important. Most of the case studies we examine today involve the poor, the marginalized, the
ethnic, religious, linguistic minority groups, women and children who are adversely affected.
Rich people also get affected but they have the resources of disposal, to protect themselves.
These are the people who are adversely affected and disproportionately affected. Any
mechanism needs to bear in mind that we must target these people to provide the services. One
of the most important things is commitment to the political leadership. It is true that police
service do not have the resources. The state does not have the necessary gear and technology and